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1 Introduction
Under South African law, a mandatory offer must be implemented
when an offeror obtains a beneficial interest equal to or above the
prescribed percentage in any voting securities of a regulated
company.1 The obtained beneficial interest must be at least 35% or
more of the voting securities. Such acquisition of securities must result
in an affected transaction.2 This kind of affected transaction compels
the offeror to make an offer for minority securities on the same terms
as the obtained securities or soon to be obtained securities.3 Thus, the
offeror must follow procedures that lead to compliance with the
takeover rules; these procedures are meant to support the regime of
mandatory offers, particularly to ensure equal treatment of all security
holders. The procedures inherently encourage devotion to the rules
that shield affected security holders in takeover bids.4
In practising general caution when acquiring securities, the offeror
must ensure that the information it proposes to disclose is correct and
reliable.5 To secure the credibility of the marketplace,6 the
fundamental transactions and takeover regulations comprise
announcement rules that guarantee the preservation of delicate
information.7 Consequently, when a mandatory offer has to be made
to minorities, the offeror must make a firm intention announcement.8
An offer, which must be made before the firm intention
announcement, cannot be retracted after the announcement, even
before acceptance of the offer. Therefore, the offeror is statutorily
bound to perform when called upon to do so, or else, a legal suit may
9
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ensue.9
It appears that a firm intention announcement creates some genus of a
contract among the offerors and offerees.10 This, of course, is an
imperfect contract, as its perfection hinges on acceptance of the offer.
It stands to reason that a quasi-contract11 is formed between the
offeror and the offerees when a firm intention announcement is
made.12 When a firm intention announcement is made, the offerees
are thereupon granted the right to recourse if the offeror fails to follow
takeover rules.
Despite the implementation of a firm intention announcement, the
proposed takeover may not materialise.13 Upon breach of takeover
rules, it must be determined who should carry the liability for the
ensuing losses. If the offeror is culpable, the offeror should endure the
burden of compensating the affected security holders for the damage it
has caused.14 Conversely, who should bear liability where the offeree
is liable for a failed bid? For instance, when the offeree fails to adhere
to the terms of the agreement at an advanced stage of the acquisition.
Where the offeror withdraws from the negotiations before a firm
intention announcement is made, the situation is not problematic, as
contractual liability does not arise.15 The problem occurs where the
firm intention announcement has been made. This article will
illustrate that a firm intention announcement qualifies minorities to
seek recourse for the damage suffered. Through implementing a firm
intention announcement, the offeror agrees to contract with the
offerees, provided all the requirements of the offer are met. The
requirements, however, must not be based on a subjective condition
that limit the making of a mandatory offer.16 This quasi-contract binds
the offeror even before the offerees accept the offer.17
The article intends to probe this regime of takeovers mainly to limit
possible confusion with respect to the liability that must flow in
aborted takeovers; it fathoms the extent of liability the offeror should
assume upon breach of the takeover rules and tests the theory of equal
treatment in takeovers. It intends to illustrate that the value of offers
should be clearer in takeovers bids and that offers must be submitted
concurrently to all security holders to ensure equal treatment.
Moreover, a synopsis of the takeover regimes in the Netherlands and
the United Kingdom is provided to determine whether the rules that
promote equal treatment during takeover bids in these jurisdictions
deliver adequate protection to minorities.

2 Mandatory Offers
It is judicious to first probe the rules contained in the mandatory offer
regime. The mandatory offer rules have developed over the years.18
Even so, most of the takeover rules contained in Securities Regulation
Code on Takeovers and Mergers (the Code), and which triggered
mandatory offers, still apply today. Thus, a mandatory offer has to be
made where the offeror/s acting alone or in concert19 acquire
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securities of a regulated company equalling or above the prescribed
percentage.20 In essence, the offeror/s have to gain a beneficial
interest equal to or above the prescribed percentage (resulting in an
affected transaction) before the offeror/s could be bound to make
offers for minority securities.21 A mandatory offer is triggered by the
transfer of the prescribed percentage (or rather the control) from the
offeree/s to the offeror/s in an affected transaction.22 The word
control is not included in the takeover rules under Companies Act 71,
but it still has a significant bearing on when a mandatory offer should
be made.23 The gaining of control should lead to all relevant security
holders receiving equal treatment. The mandatory offer rule is
particularly intended to ensure fair and equal treatment of all holders
of relevant securities when the transference of company control is in
the offing.24 It is submitted that minorities could be treated unfairly
during takeovers, and ill treatment can last well past the takeover
period.25
It is explicit that this takeover regime is intended to shield minority
security holders, of companies that are destined for a change of
control, against abuse and facilitate equal treatment in takeovers. It is
held that a person or persons who acquire securities in the range of the
prescribed percentage may potentially gain control of the target
company. In brief, the mandatory offer regime is associated with the
theory of ostensible control, which is founded on the idea that a
shareholder can control the outcome of a company’s resolutions with
the ownership of only 35% of the company’s securities.26 This can
occur where the company’s shareholding is widespread.
Regarding acute cases, it is submitted that the mandatory offers rule
serves the purpose of dispiriting the so-called corporate looters
(generally referred to as predator, white-collar looter or early-dawn
raider) by forcing them to abandon the booty.27 This is accomplished
through rules that impose a submission of a similar offer for all similar
securities.28 This allows all affected security holders to stake a claim in
the premium paid for securities acquired or soon to be acquired,
accordingly empowering affected security holders of a company where
control has changed to exit the company at the best price possible.29
The South African mandatory offers regime is formulated on
experience and the need to protect minority shareholders. In this
respect, the article undertakes an analysis of the regimes in the
Netherlands and the United Kingdom to determine whether
minorities are adequately protected during takeovers and the degree
of the equal treatment afforded to minorities in these jurisdictions.

3 The European Directive on Mandatory Offers and the
Netherlands Regime
The European Union (EU) has continually endeavoured to bring
uniformity in company takeovers across its different Member States
through provision of minimum guidelines on the conduct and
30
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transparency of takeover bids.30 To this end, the EU formulated the
Takeover Directive (2004/25/EC) to harmonise the takeover laws of
different Member States. The Directive does not promote rigid rules,
thus affording Members States the flexibility to adopt their own
measures that comply with the minimum requirements of the
Directive.31 Before the implementation of the Takeover Directive by
the EU Member States, the rules related to the conduct of takeover
offers were quite diverse throughout the EU. Thus, takeovers could not
be commenced with the same expectation of success in different
Member States, and shareholders did not have the same protection
and opportunities.32 The purpose of having uniform laws across
different Member States of the EU has filtered down to takeover laws,
including mandatory offer rules. In the event a person, as a result of
his own acquisition or the acquisition by persons acting in concert
with him, reaches a certain percentage of the voting rights in a
company which gives him control of that company, the EU Member
State must ensure that such a person is required to make a mandatory
offer in order to protect the minority shareholders of that company.33
As mentioned, the rules are flexible and afford Member States the
discretion to determine what constitutes the gaining of control. The
Directive also allows the national law that provides for adequate
protection of the minority shareholders to create derogations from the
mandatory offer rule.34 This has permitted Member States to create
rules that do not lead to the making of a mandatory offer in all
takeover offers, particularly if the acquisition does not pose a threat to
minorities.35 However, as a rule under the Directive that allows no
divergence, where a mandatory offer must be made, the offeror must
be prepared to acquire all voting securities of the target company.36
This generally increases the cost of acquisitions, both friendly and
hostile, to a level that acts as a deterrent to takeover bids altogether.37
This sweeping rule justifies the inclusion of the derogation rule in the
EU Directive to moderate deterrence that could stem from the
enforcement of the mandatory offer rules, particularly where the
gaining of influential control is not possible or where offers for
company securities would not lead to the practice of unfair treatment.
Similar to what constitutes control, the Member States can
discretionarily formulate their announcement rules. The
announcement rules appear to be hinged on the need to ensure
transparency and integrity of the market of the offeree securities
during takeovers.38 It then stands to reason that any announcement
protocol must lead to a transparent market and the protection of the
value of the target company’s securities. This should also include
minority interests. Nevertheless, the EU Directive does not overtly
advocate for the liability that should ensue after the announcement for
takeovers has been made, particularly measures that empower
minorities to seek compensation. This obligation is consigned to
national lawmakers of the different Member States. Different Member
States may opt for different announcement rules, some States may
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adopt announcement rules that exert an obligation on the offeror. The
Member States may equally formulate the degree of liability that
should stem from the breach of the takeover rules. Whether this
should be an adequate formula that affords the minorities equal
treatment in company takeovers leads to a debate.
3.1 Mandatory Offers in the Netherlands
Historically, legal commentary on takeover laws has not been in short
supply in the Netherlands.39 The Netherlands, just like many other
jurisdictions, has experienced a progression in its takeover laws, from
centralised domestic laws to the adoption of laws that are in harmony
with similar regional laws. The Netherlands, as part of the EU,
adopted the EU Directive to harmonise its takeover laws,40 of course,
with the retention of some distinctiveness. The Netherlands’ regime
contains some rules that are identical to the rules of South Africa and
the United Kingdom; however, there are also noticeable divergences.
This article seeks to evaluate the protection afforded to minorities
during takeover bids, particularly when a mandatory offer must be
made, and the machinery minority security holders may invoke to
enforce equal treatment. It assesses the contractual implications of the
gaining of control of a regulated company and the rules that are aimed
at protecting security holders.
The gaining of controlling influence triggers a mandatory offer rule in
the Dutch law. The controlling influence is considered to have
occurred when the offeror is able to exercise 30% or more of the voting
rights in the general meeting of shareholders of a regulated
company.41 This includes offerors that are acting in concert with each
other.42 Those acting in concert or acting alone must observe takeover
rules; they must exercise general caution when tendering to acquire
control of the target company. Any price-sensitive information must
be kept confidential during the takeover process; however, if such
information is leaked, an advisory announcement should immediately
be made to protect the value of the offeree securities. Failure to make
the announcement may culminate in administrative sanctions or
shareholders instituting claims for damages against the target
company and/or the offeror.43 This rule limits reckless conduct and
provides security holders clear remedies during takeovers.
A compulsory announcement must be made when the offeror and the
board of the offeree company have reached an agreement or a
‘conditional agreement’ about an offer.44 The making of an offer to
acquire regulated securities in the Netherlands system differs from
those in the South African and the British systems. The making of an
offer for company securities, unlike in the South African system, does
not in itself create a contract, quasi or not. However, to discourage
uncontrolled conduct during the bidding process, there is a ‘put up or
shut up’ rule that the target company may invoke to impose disclosure
obligations on a potential offeror if the offeror has publicly announced
45
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its intention to acquire securities.45 This rule should be seen as a
machinery to protect the target company’s securities from possible
market flux.46 Once the announcement to acquire securities that
trigger a mandatory offer rule has been made, the offeror may not
simply withdraw its offer.47 This rule serves the same purpose as the
South African firm intention announcement rule. The difference is
that the offeror may only make the announcement when the
conditional agreement has been reached regarding the offer and
acceptance, and the possible cost involved.48 In South African
jurisprudence, the offer to acquire securities must not be founded on
subjective conditions.49 The use of the word conditional in the Dutch
law leads to the impression that the whole agreement is hinged on a
circumstance. This is so, because in practice, most bids are made
conditional subject to approval by the Dutch Financial Markets
Authority. It is quite clear that the word condition may relate to the
acceptance of the offer or any other condition that may relate to the
offer. This is more acute when the offeror disputes the obligation to
make a mandatory offer. In this respect, one wonders whether the
announcement could be regarded as advantageous to minorities due to
the whole agreement being subject to the approval of the relevant
authority.
When interpreted accurately, the ‘put up or shut up’ rule is not framed
to necessarily focus on or encompass mandatory offers. The minorities
are always on the outside, looking in, particularly when a mandatory
offer is a secondary offer. Distinct to the South African firm intention
announcement rule, the ‘put up or shut up’ rule does not create an
obligation on the offeror towards minorities. Upon the offeror failing
to make a mandatory offer, the minorities may only enforce the same
through filing a request with the Enterprise Chamber as the Dutch
Financial Markets Authority lacks authority to enforce mandatory
offers.50 Remedies that are available to minorities largely affect the
offeror’s rights to and interests in the acquired securities, and do not
provide minorities contractual rights. The Enterprise Chamber may
take steps, at the minorities’ request, which may include suspending
the voting rights of the prospective offeror in the target company,
ordering the decrease of its shareholding or suspending or nullifying
any resolutions that may have been adopted during the general
meeting of shareholders after the duty to make a mandatory bid
arose.51
It is overt that the regime lacks clear machinery that functions to
elucidate the liability of the offeror towards minorities when a
mandatory offer is disputed, thus simply relegating minorities to the
marginal limits of equal treatment. The minorities, on their own
accord, should organise and launch a legal challenge with the
Enterprise Chamber if they are unfairly treated. Whether this regime
promotes equal treatment of all shareholders in takeovers is an issue
that is quite moot, but conventional wisdom has it that there is
inequality in the practice of equal treatment.
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4 The United Kingdom’s Mandatory Offer Procedure
In the United Kingdom, supervision of the trading of companies’
securities has long been considered a necessity in controlling the
conduct of security traders. This is similarly essential in the context of
one of the more public fields of market activity – the corporate
takeover or merger.52 The City Code on Takeovers and Mergers (the
Code) is formulated to administer company takeovers and mergers.
Initially, the Code was a mere directory and not an enforceable law.53
The Code has since been turned into a binding law.54 The Code is
designed mainly to ensure that shareholders in an offeree company
are treated fairly and are not denied an opportunity to decide on the
merit of a takeover bid.55 In this respect, shareholders in the offeree
company of the same class must be afforded the same treatment by the
offeror/s.56 The Code is developed to reflect the appropriate business
standards and how fairness to offeree company shareholders can be
achieved.57 The mandatory offers regime was created to promote
equality and to protect minorities in takeovers. When any person
acquires an interest in shares that carry 30 percentage or more of the
voting rights of a company, a mandatory offer must be extended to
minorities. Similarly, any person, together with persons acting in
concert with him, who is interested in shares which taken together
carry not less than 30% of the voting rights of a company, but no more
than 50% of the voting rights, must make mandatory offers to
minorities.58
In all regulated security purchases, the offeror/s must approach the
board of the offeree company first. After the offeror has approached
the board for the purpose of acquiring securities, the rules command
that an announcement must be made when a firm intention to make
an offer is reported to the board by the offeror or on behalf of an
offeror, irrespective of the attitude of the board to the offer.59
Similarly, an announcement must be made immediately upon
acquisition of any interest in shares that gives rise to an obligation to
make mandatory offers.60 An offeror (or its advisers) must report a
firm intention to make an offer in the first instance to the board of the
offeree company (or its advisers). Subsequent to having been
approached, the offeree company is responsible for making any
announcement required under the mandatory offers rule.61 Similarly,
the Panel must be consulted in advance, prior to the announcement of
a firm intention to make an offer.62 Offers can also be made under the
condition that the statements pronounced, mainly regarding the price
of a possible offer and the terms of the offer, do not bind the offeror.63
Owing to this provision, one wonders whether the announcement
should be regarded as a firm intention to acquire securities.
Even after the offeror commits to acquire securities, the offeror is
permitted to withdraw its offer.64 This allows the offeror the scope to
analyse and decide whether to continue or abandon the acquisition of
securities if a mandatory offer is triggered. This is more relevant after
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the offeror becomes aware of the number of shares that would be
issued.65 The offeror can then decide to continue with or withdraw the
offer. The offeror would proceed to acquire securities with full
knowledge of the number of securities that are tendered for sale and
the costs involved. Thus, mandatory offers may not represent a
surprise transaction to the offeror, and if the cost of a mandatory offer
is beyond the offeror, the offeror may not proceed with the offer. In
contrast to the South African regime, the firm intention
announcement in the United Kingdom does not bind the offeror to an
unconditional commitment to the offerees.66
The withdrawal of an offer after the publication of the firm intention
to purchase could lead to a possible market flux. The withdrawal may
(may not) stem from the pressure to make a mandatory offer. This
then raises the question of whether takeovers afford minorities equal
treatment. The value of the securities of the affected company could be
adversely affected by the news that the investors have abandoned a bid
to takeover a company. Speculation may further fuel the flux. Ensuing
speculations could lead to the share price of the company falling. The
South African takeover regime is constructed to prevent this sort of
reaction, and if this sort of drop could not be avoided, the offeror
should bear liability for any damage caused by its termination of the
offer after a firm intention announcement has been published. This is
the premise of the firm intention announcement ideology in the South
African regime. The firm intention announcement regime in South
Africa also affords minorities the right to approach the courts for
recourse for breach of contract as if they have contracted with the
offeror.
Under the United Kingdom’s law, failure to make or fulfil a mandatory
offer does not render the initial transaction void or unenforceable or
affect its validity.67 The minority security holders may approach the
Panel if the offeror fails to make a mandatory offer; in turn, the Panel
may approach the court to have the offeror comply with the
mandatory offers rule.68 The court may make a ruling it considers to
be just, including awarding damages or ordering that the offeror
procure the minority securities.69 It is clear that the awarding of
damages does not equate to equal treatment in the true meaning of the
word, even though the court could regard it as a fitting remedy. Thus,
when majority securities are acquired at a premium and the minorities
are awarded damages in the form of the paid premium, equal
treatment does not occur.

5 The Impact of the Firm Intention Announcement in
South African Law
Due to the necessity to promote stable markets and the fulfilment of
takeover regulations, procedures must be observed when offers are
made in respect of securities of regulated companies. The law,
therefore, compels offerors to follow takeover protocol when tendering

This article from Erasmus Law Review is published by Eleven international publishing and made available to anonieme bezoeker

to procure securities of a regulated company, in cases where the
transaction amounts to an affected transaction.70 The consequence
that flows from the making of the firm intention announcement is
distant to the rules of contract law, and it poses obvious difficulties to
fully comprehend. The author’s opinions on the consequence of the
firm intention announcement are hinged on the interpretation of the
wording of rules 101 (1)-(4) of the Companies Regulations of 2011. The
firm intention announcement contains an official written offer to
purchase securities. This written offer must be submitted to the
independent board, which in turn must refer it to the offerees through
a solicitation campaign. This means that through publishing the firm
intention announcement, the offeree company would have considered
the offeror as binding itself to acquire the offerees’ securities. The
offeree company board would partially accept the offer on behalf of the
offerees to bind the offeror when it publishes the firm intention
announcement, but the offer would still be subject to the offerees’
approval. Thereupon, the offeror cannot withdraw its offer without the
consent of the offeree company. Hence, it is emphasised that the
offeror must proceed with the offer after a firm intention
announcement is made – the offeror is afforded no discretion to act
otherwise. Since the offeree company accepts the offer on statutory
grounds to bind the offeror, the offeree cannot be sued for breach of
contract if it later rejects the offer. Even in cases where the offeror is
sanctioned to make a firm intention announcement because the
independent board has failed to do so, the same consequences would
still follow. Where the mandatory offer should be made after the initial
acquisition, the making of a firm intention announcement qualifies
minorities to enforce specific performance as if they contracted with
the offeror. This position was adopted to address the difficulties
encountered in the Haslam v. Sefalana Employee Benefits
Organisation71 case, discussed later in this article.
The offeror has to approach the board of an offeree company when
proposing to acquire securities of a regulated company.72 Where the
board of an offeree regulated company is approached with a view to
acquire securities, the board may require reasonable evidence that the
offeror is, or will be, in a position to implement the offer in full.73
Where the offer involves price-sensitive information, a cautionary
announcement must be made.74 There is another declaration that is
similarly central in ensuring that takeover regulations are properly
observed. The making of a firm intention announcement is basic when
the transaction triggers a mandatory offer.75 The responsibility of
implementing a firm intention announcement rests with the
independent board of the offeree regulated company, and if the
independent board of an offeree fails to make the announcement, the
Panel may sanction the offeror to make the announcement.76 It is
correct to assume that the announcement protocols serve a
fundamental function in takeovers. Accordingly, it is prudent to probe
how the announcements affect the takeover rules.
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5.1 A Case Law Appraisal of the Obligation to Extend Offers to
Minorities
The author intends to tread back to the time when the announcement
regime was not central in takeovers. The Panel did not necessarily
interfere in takeovers when announcements were not made. Lack of
clarity on when an offeror should bear the obligation to compensate
minorities in failed takeovers caused much trouble. The courts were at
variance on this matter.77
The court in Haslam v. Sefalana Employee Benefits Organisation78
had to determine whether the offeror who repudiated the contract to
acquire securities in a terminated affected transaction was liable to
minorities for specific performance, even when the offeror did not
make an offer to minorities. The court sought to determine whether
the offeror was legally bound to minorities by assessing what the
terms ‘acquisition’ and ‘securities’ entailed in takeovers. The court first
pointed out that the Code mainly sought to secure adherence to
takeover rules by requiring offerors to engage in negotiations only if
they can completely follow the takeover rules. In this regard, the
courts referred to Section 440L and 440M(4) of the Companies Act 61
of 1973, which, inter alia, stated that
no person shall enter into or propose an affected transaction except
in accordance with the Code, [and] any person who contravenes
any of the rules shall be liable to any other person for any loss or
damage suffered by that person as a result of such
contravention.79

The court further stated that in interpreting the definition of
‘acquisition’ and of ‘securities’, consideration must be given to the
Code’s purport and spirit.80 The Code’s formulation and application
are directed ‘principally to ensure fair and equal treatment of all
holders of relevant securities in relation to affected transactions’.81
The general principle 1 of the Code emphasises this fact in the
following words: ‘all holders of the same class of securities of an
offeree company shall be treated similarly by an offeror’ when
acquiring securities of a regulated company.82 The court averred that
the word ‘acquire’, when construed widely, denoted/s the right to
attain ownership of ‘securities’. Accordingly, by mere intention to
acquire ownership of securities in a regulated company and
concluding a contract to that effect, the offeror assents to acquire
minority securities.83
The court, further, held that a concluded contract which is terminated
qualifies minorities to seek recourse if the terminated transaction
constituted an affected transaction. Therefore, minorities are entitled
to seek an order of specific performance or damages for compensation.
This decision found affluent buttress in the academic circle – it was
argued that the decision was accurate.84
85
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The matter was referred to the Supreme Court of Appeal.85 The court
adopted a different view. It held that ‘[w]hat requires to be
appreciated at the outset, is that shareholders are not ordinarily
entitled to equality of treatment when offers to purchase their shares
are made’.86 It continued, ‘The sole rationale for the existence of an
obligation to make a similar offer to other shareholders, namely, a
transference of control, has fallen away prior to the making of an offer
to them and there no longer exists any present prospect of the offeror
acquiring control’.87 The court held that ‘[a]n offeror who has not
completely acquired securities of a company would obviously not be
entitled to vote as if he, she or it were a registered shareholder’.88 It
concluded that ‘it is of course so that there appears cursorily to be
inequality of treatment but the respective positions of the litigants
virtually remained the same’.89 If an offeror has contracted
unconditionally to purchase shares from a shareholder, repudiation of
the agreement may well entitle the offeree to damages.90 However, a
shareholder to whom no offer has been extended, let alone accepted,
and with whom there is, therefore, no contractual relation, is in a very
different position.91
It appears that if control has not been transferred, minorities cannot
jump onto the litigation bandwagon with the sole purpose of seeking
compensation for unforeseeable damages. To aver that minorities
should be entitled to an order of specific performance under such
circumstances is at best fatalistic and at worst illusory.92
The court, thus, rejected the notion that minorities were entitled to
recourse in aborted takeovers even though the majority may institute a
claim for damages, therefore, upholding the appeal. The court held
that the whole rationale for the implementation of the mandatory offer
regime is to afford minorities protection when control of the targeted
company has changed. The judgment, somewhat, sought to draw a
clear line between attempted acquisition and completed acquisition
vis-à-vis the duty to make mandatory offers. Even though the court
premised its decision on contract law, the decision has not steered
clear of criticism.93
5.2 How Has a Firm Intention Announcement Protocol Enhanced
the Law?
The author in this section intends to evaluate how the current rules
affected the aforementioned position and to analyse the extent of
damages an offeror must bear in failed acquisitions. It must be averred
that rule 4.2.4 of the Code affected aborted acquisitions in that it
advanced the implementation of the cautionary and firm intention
announcements. As already specified, the author does not intend to
extract much currency from the law archives regarding transformation
of the takeover rules. The author mainly seeks to deal with the
prevailing takeover rules.
The author shall first bring into focus the consequences of the breach
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of cautionary announcement in terms of the takeover rules and the
possible legal recourse arising therefrom. The mentioning of this rule
is important because the cautionary announcement forms an integral
part of takeovers and, in some cases, precedes a firm intention
announcement. There is no specific time that a cautionary
announcement should be made, but if the need arises, it should be
made when there is suspicion that sensitive information could be
leaked. The making of the cautionary announcement depends on the
nature of the securities and their volatility to certain information.94
Immediately after the parties (offeror or offeree) gain knowledge of
any price-sensitive information and the necessary degree of
confidentiality of such information cannot be maintained, or if the
company offeree suspects that confidentiality has or may have been
breached, the offeree company must publish a cautionary
announcement.95 The announcement is aimed at warning the parties
involved in a takeover to exercise caution when dealing with securities
or sensitive information and to pronounce that the offeree company is
subject to a takeover bid.96 Although the making of a cautionary
announcement does not necessarily result in a contractual bond
between the offeror and the offeree,97 it serves the purpose of
protecting security holders through abating the depreciation of the
offeree company’s securities. The cautionary announcement aids in
ensuring that price-sensitive information is not carelessly leaked to
the market,98 and if there is a leak, the announcement is intended to
cushion the effect of the leak.99 The obligation to ensure that pricesensitive information is treated with caution rests with both the
offeror and the offerees; failure to practice due care could result in the
guilty party being liable for delictual damages.100
Conversely, the making of a firm intentions announcement leads to
contractual liability.101 A firm intention announcement must be made
when a mandatory offer is required or when an offeror has transmitted
a firm intention to make an offer and is ready, able and willing to
proceed with the offer.102 It must be emphasised that only when the
procedures are adhered to could a firm intention announcement be
made. This would involve the offeror approaching the board with
sufficient merit to implement the offer in full,103 in addition to
convincing the independent board that the offer will be fulfilled.104 All
material facts concerning price-sensitive information must be kept
confidential before a firm intention announcement.105 When a firm
intention announcement has been implemented, the offeror must
proceed with the offer; in consequence, the offer cannot be withdrawn
without the consent of the offerees.106 Where the offeror breaches its
obligation to the offerees after the implementation of the firm
intention announcement, offerees could find remedies either in delict
or contract law.107
A solicitation campaign may ensue any time after a firm intention
announcement.108 The function of the solicitation campaign is
basically to, first, communicate the terms of an offer to the relevant
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security holders; second, determine which of the security holders
accepts the offer; and finally, conduct a ballot in respect of the offer. In
cases where specific security holders have been approached by the
offeror, and the offeror has tendered to acquire their securities, a
solicitation campaign would be directed at minorities who seek to
depart the company. In this instance, the solicitation campaign may be
conducted before or after the initial acquisition.109 Once the
solicitation campaign is completed and the offer is accepted, a full
contract between the offeror and the offerees comes to life. It is quite
overt that the firm intention announcement protocol has aided the
task of determining when the offeror should bear the obligation to
undertake its takeover vows.

6 The Effect of the Firm Intention Announcement and
the Leverage of Minority Shareholders
In this section, the author sets out to canvass cases of breach of
takeover rules in the context of mandatory offers. It is possible that the
offeror or the offeree, or even both, could be held responsible for failed
acquisitions. It must be understood that a firm intention
announcement precedes the solicitation campaign. After a firm
intention announcement is published, the offeror bears the obligation
for reparation where its deportment is in breach of the takeover rules
– where the offer would have been accepted. This kind of infractions
are discussed first. However, it is similarly possible that the offeree
could reject the offer or fail to counter-perform timely, resulting in a
breach of contract and subsequent rescission of the contract. In this
instance, the question is, will minorities have recourse if they have
accepted the offer and are willing to offer counter-performance? The
author intends to analyse these infractions and to provide an opinion
on the merit of the argument that none of the parties bear any
responsibility towards minorities.
6.1 Where the Offeror Breaches the Takeover Rules
The offeror could surely fail to perform all its takeover undertakings.
There are two kinds of takeover infractions that must be separated in
respect of takeover rules. First, the author discusses situations where
the offeror fails to acquire all the offerees’ securities, and second,
situations where the offeror fails to acquire minority securities only.
In situations where the offeror withdraws from the negotiations before
a firm intention announcement is made, no offeree attains legal
standing to sue, except in the clearest of cases. This could be the case
where the offeror has concluded a contract with the offeree before an
attempt to make a firm intention announcement. In any event, this
sort of indenture may be voidable because it may amount to a major
breach of the takeover rules.110 If the offeror has proceeded with
negotiations to a point where a firm intention announcement is made,
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thereupon the offeror undertakes legal liability. The making of a firm
intention announcement concomitantly creates a quasi- or phantom
contract between the offeror and would-be offerees. This formation is
referred to as a quasi- or phantom contract because before the offerees
accept the offer, the only person who is bound by the contract is the
offeror, and the offeror cannot rescind the contract without assuming
a legal burden.111
Where the offeror fails to honour the takeover rules after the making
of a firm intention announcement, the offeror assumes the
responsibility to repair the damage that is caused by its breach. The
Panel, in terms of the companies’ regulations, is granted the power to
exercise bank guarantees made during the offer to satisfy the
purchase.112 Equally, it is possible that the Panel may be unable to
access the funds to satisfy the offeror’s performance. It must be
marked that the regulations empower the Panel to act on behalf of
security holders when the offeror neglects to pay and not when the
offeror refuses to pay and intends to rescind the agreement. It must be
kept in mind that the mandate rule in banking law protects the
account holder against unauthorised transactions. Thus, when the
account holder has intimated to the bank that certain transaction
should not or should be executed, the bank should submit to the
request.113 In cases of refusal to continue with the offer, judicial
intervention should be pursued. The high court has jurisdiction to
grant relief in such cases.
In an effort to enforce compliance with the takeover rules, the court
can order the offeror to acquire the targeted securities in addition to
minority securities.114 The court can sanction an order of specific
performance.115 However, the court is not constrained to sanction an
order of specific performance – the granting is subject to judicial
discretion.116 Where the court declines to grant an order of specific
performance or where the holders of the targeted securities117 have
elected to seek damages, the right extended to minorities to seek an
order of specific performance automatically expires. This is so because
minorities would no longer be exposed to the peril that comes with the
alteration of the company’s control.118 Therefore, minorities should
embark on the route that leads to the destination of contractual
damages. This means that the offeror would only be liable to pay for
damages flowing from its breach of contract.119 In consequence,
minorities cannot demand an order of specific performance as framed
by Cameron J in Sefalana.120 It is doubtful whether it is historically,
economically and, therefore, legally acceptable to approve Cameron’s
construction. It would be legally and commercially problematic to
insist that the offeror who failed to attain control of a target company
should subsequently be forced to be a minority security holder of the
same. This, in my estimation, does not symbolise fair and equal
treatment of all affected security holders.
The scenario changes quite dramatically where the court has enforced
specific performance for acquisition of the targeted securities. In this
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situation, two legal remedies become available to minorities: specific
performance and damages. It is entirely in the discretion of the
minorities which remedy they may invoke.
Where the offeror has completed a purchase of the targeted securities,
minorities by design gain the right to specific performance. If the
offeror has failed to extend an offer to minorities, by virtue of
implementing a firm intention announcement the offeror would have
assented to an agreement with the minorities that entitles them to an
order of specific performance. This is so because of the change of
control in the offeree company.121 Where control of the company has
changed, it is accurate to argue that minorities should receive the
same treatment as the outgoing shareholders. The minorities should
be shielded from the abuse corporate bullies or company looters may
inflict on them during or after takeovers.122 Where specific
performance is sought for the enforcement of the agreement, as
previously averred, the granting of that order will depend on the
discretion of the court.123 In light of what the takeover machinery is
aimed to achieve, the court intending to secure minority protection
may grant the order of specific performance, unless the order creates
an injustice.124 Even so, the minorities are afforded the liberty to
select the redress in the form of specific performance or the suit of
damages. Where it is clear that the granting of an order of specific
performance may result in the offeror suffering financial hardship and
cannot be reconciled with the circumstances at hand, and that the
transaction will not put minorities at risk, the court may award
damages instead of specific performance.125 Even though, the change
of control may have occurred, the transformation of the company
must not result in the mistreatment of minorities. Where the
mistreatment of minorities is improbable, the court may award
damages in lieu of an order of specific performance. This leads to the
question of whether minorities will receive equal treatment as their
securities will not be acquired.
6.2 Where the Offeree Breaches Contract Law Rules or Rejects
the Offer
The situation where the offerees reject or breach the agreement for
acquisition of their securities poses obvious difficulties. A firm
intention announcement creates a phantom or quasi-contract binding
the offeror alone. Thus, the offeror attains no standing to sue where its
offer is rejected. Only when its offer is accepted, firmly bringing a
contract into existence, and later repudiated, the offeror will have
locus standi. The author elucidates this situation in a contract law
matrix.
The solicitation campaign facilitates the purpose of transmitting an
offer to the offerees, and only when the offerees accept the offer will a
full contract be constituted.126 The offer on its own does not perfect a
contract – only acceptance of a valid offer does.127 Thus, the offer
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lapses or perishes if it is rejected. This means that if the offeree makes
a counteroffer, the offeree rejects the offer. The rejection of the offer
releases the offeror from the obligation created by the firm intention
announcement. The question then is, if minorities would have
assented to a contract which the majority offeree rejected or
repudiated, or both the offeror and the majority offeree mutually
agreed to terminate, will minorities be afforded recourse?
It has become clearer by now that a firm intention announcement
creates a legal promise to the offerees (i.e. majority offeree and
minority offeree). The emergence of this agreement gives one the
impression that minorities would have recourse if the phantom or
perfected agreement is breached by the principal offerees, but the
author believes otherwise.
The offer must be unconditionally accepted before a binding
agreement is created; a conditional acceptance amounts to a
counteroffer.128 The offeror would often approach the offeree
company with the ambition of acquiring a certain number of
securities, in addition to those imposed by statutory law, that is,
mandatory offers, and would make an offer to that effect. The majority
acceptance of the offer will constitute a full contract, as mandatory
offer is an auxiliary or a secondary offer. Where only minorities accept
the offer and the majority offerees reject it, the acceptance becomes
conditional and equivocal, and no valid contract comes to life.129 This
is because an offer must be accepted in full and at the terms set out in
the offer.130 Similarly, when the majority offerees repudiate the
contract, the supervening impossibility to carry out the agreement
arises for minorities.131 This in actual fact makes the contract between
the offeror and the minorities impossible. Consequently, do minorities
have any recourse?
It could perhaps be submitted that minorities could seek redress by
suing the majority for damages, if the majorities were responsible for
the cancellation of the agreement.132 Nevertheless, it is explicit that
minorities cannot seek reparation from the majority holders. This is
because there is no indenture, whether actual or ostensive, between
the minorities and the majority. In truth, a firm intention
announcement creates a bond, binding only the offeror to fulfil a
promise to the offerees, and not between the offerees themselves. By
the same token, it could be argued that owing to the bond created
between the offeror and offerees, minorities could aver that, as the
offeror was aware of the fact that the solicitation campaign does not
guarantee acceptance of the offer by all securities holders, it stands to
reason that those who accept the offer should be afforded recourse.
This sort of argument would prove futile, as minorities will simply be
resisted with the exceptio non adempleti contractus133 if they invoke
an order of specific performance.134 A defence of the exceptio should
be based on the terms of the purported agreement, that is, since the
offeror contracted to acquire a certain number of securities, for the
offeree to enforce the contract, the offeree must first render full
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performance (i.e. the minorities must deliver the amount of securities
the offeror tendered to purchase in its offer). This, in fact, would
amount to an impossibility that renders the purported contract
between the minorities and the offeror void.135 Where the majority
offeree rejects the offer or repudiates the contract, minorities will not
have a right to legal recourse. This sort of consequence, in my opinion,
does not support the theory of equal treatment during acquisitions.
In cases where the offeror and the majority offerees have mutually
agreed to terminate the concluded agreement, minorities may have a
legitimate case for damages against the offeror, since the offeror would
have been mindful that its action might disenfranchise the
minorities.136 That said, the measure of liability would very much
hinge on other factors,137 for instance, if undue hardship has
compelled mutual cancellation, then the prospect of the court
awarding damages to the minorities becomes slim.

7 The Technique to Balance the Equities and Remedies
to Liberate the Situation
The takeover rules are intended to protect security holders; even so,
there is no guarantee that minorities may receive equal treatment. The
question, thus, arises whether mandatory offers merely make
takeovers expensive without guaranteeing equal treatment for all
security holders.138 This is so because the firm intention
announcement precedes the solicitation campaign139– the offeror will
then have to approach the offeree company with the ambition to
acquire all its voting share stock. The mere fact that a party makes an
offer that culminates in an affected transaction means that the party
must be able and willing to implement mandatory offers.140 It is
submitted that ‘no person may enter into an affected transaction
unless that person is ready, able and willing to implement that
transaction’; moreover, ‘no person must make an offer unless that
person is ready, able and willing to proceed with the offer’.141 As
illustrated earlier, offerors may not even make offers or fulfil offers for
minorities’ securities – the Sefalana case affirms this truth.142
Minorities may believe that their securities will be bought when a firm
intention announcement is made, but it has been made clear that
minorities may not receive equal treatment where the court cannot
compel the offeror to acquire minority securities.
To moderate the aforementioned problems, the procedures of
takeovers should be altered. It is fair to argue that a party should
affirm its intention to acquire securities only when the party is aware
of the number of security holders who are willing to sell. This implies
that a party should only make a firm intention announcement when
the party knows the degree of liability involved. It is, therefore,
suggested that the solicitation campaign should precede a firm
intention announcement. The offerees ought to be informed that a
solicitation campaign does not inevitably mean that an offeror will be
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compelled to proceed with an offer. This is because, if those who
accept the offer are a few, then their acceptance will amount to a
counteroffer, which may be accepted or rejected.
It is rather difficult to understand why the firm intention
announcement should succeed the solicitation campaign. The offerees
could either accept the offer or reject it when approached. Perhaps the
rationale is that, to secure market credibility and stability, security
holders should only be approached when the offeror is able and
willing.143 But whether the offeror is able and willing to fulfil the offer
is a matter that has to be determined during negotiations.144
Similarly, an enquiry into which offeree is willing to sell should not be
interpreted as meaning that an obvious sale is in the offing.
In appropriate cases, companies should annually collect data
indicating which of the minority security holders will sell if an offer
triggers a mandatory offer. Thus, when a majority shareholder is
approached for the acquisition of its securities, the number of
minorities who intend to sell is readily available. The company, in
collecting this data, must point out to the security holders that only
those who have specified the need to sell will be given first preference
when offers are made.145 Thus, minorities can exercise their right to
sell prior to bids, and upon submissions of bids, the minority
shareholders have an option to sell or not to sell. This information will
be important in communicating adequate information to the offeror,
specifying the merit of the offer and the purchase price, including the
mandatory offer price. Therefore, a firm intention announcement
should be made based on that information. When offers include
minority securities, equal treatment of all security holders is
automatically guaranteed.

8 Conclusion
In many takeover regimes around the world, the issue of equal
treatment may be regarded as important; nevertheless, a proper
analysis may expose gaps in the equal treatment theory. Takeover
regimes in the Netherlands and the United Kingdom seem to be
focused on the main offer; however, there is no doubt that the regimes
contain mandatory offer rules to promote protection for minorities.
Whether the regimes are fully entrenched with rules that compel equal
treatment of all shareholders in all cases leaves much doubt. In some
cases, the minorities must approach the court before they can enjoy
the same treatment as the majority, and surely the minorities may fail
to enforce equal treatment. The British and the Dutch systems,
compared with the South African system, appear to marginalise
minorities; in the latter system much was done to promote equal
treatment, but that much seems not to be enough. Equality, like
justice, is time sensitive: equality delayed is equality denied.
The disparity in the courts’ decisions in takeover matters has led South
African lawmakers to revise takeover procedures. The enactment of
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the firm intention announcement rule has moderated the initial
glaring leak in the takeover boat and provides direct remedies to
minorities in takeovers. This article has demonstrated that a firm
intention announcement, to some extent, warrants equal and fair
treatment of affected security holders. When a firm intention
announcement is made, the offeror is compelled to fulfil its takeover
vows. This clearly affirms the principle of equal treatment in
takeovers. Even so, the article has illustrated that the leak is not
completely sealed. The principle of equal treatment in some cases is a
mere fallacy, and the procedures currently adopted represent a
deterrence rather than a measure of protection for minorities. It has
been argued elsewhere that clearer and stricter takeover rules benefit
security holders, particularly minority security holders.146
With the proposed amendments, the rules will be clearer, and the cost
of acquisition could be ascertained after the solicitation campaign. It
could be argued that this could present an opportunity for looters. The
author believes that should not be the case. It is the duty of the board
to probe the merit of the offer, in tandem examining the intentions of
the offeror, before conducting a solicitation campaign. And, if the need
arises, the information gathered should be filed in the company’s
memorandum of association, where it may be invoked if the offeror
intends to act contrary to its prior assertions. Moreover, the
fundamental transactions rules should prove enough in derailing
possible looters.147
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