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1 Introduction

In recent years, business leaders, academics, politicians and regulators  have been increasingly
concerned with costs and risks linked to the current approach to corporate governance. From the
1970s onwards, a new ‘theory of the firm’ emerged from the Chicago Schools of Law and Economics.
Conceiving of the separate legal entity as a convenient but negligible fiction and of the corporation as
a nexus of contracts, this new theory reimagined the modern corporation as nothing but a functional
outcome of contractual arrangements, in which corporate architecture was understood as an exclusive
dyadic arrangement between ‘principals’ (shareholders) and ‘agents’ (non-executive and executive
directors).  The adoption of these core assumptions of status and architecture, coupled with the
increasing use of incentive structures that included share-related variable pay, increasingly oriented
and aligned the focus of corporate managers on the production of shareholder value.
As the redevelopment of core assumptions of corporate governance realigned managerial attention
and the managerial mandate with shareholder value maximisation,  it allowed for the discounting of
long-term considerations connected to corporate strategy and the risks of a short-term focus for
broader actors, interests and time frames.  These include risks and costs to corporations, such as
operational and reputational consequences, activist responses by Environmental, Social and
Governance- (ESG-)oriented shareholders, litigation, insurance costs, regulatory responses, viability
of business models and, ultimately, the potential loss of social licence. They also include stakeholder
costs and risks associated with contractual protections and human rights in global value chains.
Finally, they include systemic risks, such as instability in risk allocation in financial markets (e.g. the
global financial crisis), political instability (e.g. income inequality and populism) and overshooting
planetary boundaries  (e.g. resource depletion, pollution and climate change). Considering the
concrete impact of these costs and risks on corporations and the societies they function in, it is
relevant to consider how the core assumptions of the current model and its insertion in broad sets of
institutions such as accounting norms, directors’ duties, shareholder rights directives, corporate
governance codes and takeover regulations  may be rethought and redeveloped.

One particularly interesting example of a jurisdiction in which such rethinking is taking place is the
Netherlands, where in recent decades an explicit consideration of stakeholder interests and long-term
value creation has become a cornerstone of the way in which broad sets of institutions have been
developed. In this article, we consider how the idea of the corporation as an ‘institution’ is used to
establish a positive notion of directors’ duties in relation to the consideration of stakeholder interests
and long-term value creation and how this idea has been implemented throughout statutory law, the
Dutch Corporate Governance Code and case law and, more specifically, case law of the Enterprise
Chamber of the Amsterdam Court of Appeal and the Dutch Supreme Court.

In the discussion, we examine the potential of this model, arguing that the specific conception of the
corporation and the comprehensive adoption of this conception provide concrete means by which a
broad interpretation of directors’ duties may be mandated and defended. From this perspective we
argue that the specific stakeholder model developed in Dutch company law and attendant institutions
is interesting for the further development of long-term value creation in corporate governance.
Conversely, we note how the core of the notion of the corporation as an ‘institution’ is formulated as
an ‘open norm’ and thus leaves space for directors to pay lip service to this open norm or even to
virtually ignore it. As we note how the concrete adoption of such an open norm may be affected by the
broader international development of corporate governance institutions that continue to embed and
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support a, potentially short-term, shareholder value orientation, we argue that the Dutch model offers
interesting conceptual and institutional ideas but that its capacity for the protection of stakeholder
and long-term interests needs further consideration and development. We will also discuss possible
ways of developing the institutional model.

2 Stakeholder Concerns, Sustainable Governance and Long-Termism in the
Dutch Institutional Setting

In this section we will describe some idiosyncratic aspects of the Dutch regulatory setting. We will
briefly describe the Dutch notion of the corporation as an institution and the development of this
notion in the context of statutory law, the 2016 edition of the Dutch Corporate Governance Code, and
in the context of case law of the Enterprise Chamber of the Amsterdam Court of Appeal and the
Supreme Court of the Netherlands.  To distinguish between the legal entity and the affiliated
business, we use the word ‘corporation’ when we talk about the legal entity and the word
‘undertaking’ when we talk about the affiliated business.  We will use the word ‘company’ when we
talk about the legal entity and the affiliated business together. Furthermore, when we talk about non-
executive and executive directors of a one-tier board and supervisory board members and
management board members of a two tier board, we will use the word ‘director’, ‘board of directors’
or ‘board’, unless there is a need to make a distinction, in which case we will use the specific terms.

2.1 A Dutch Company Law Perspective on the Corporation

The interpretation of the status of the corporation in Dutch company law changed in the years
following World War II, when the traditional Dutch view of the corporation as an agreement between
shareholders was gradually replaced by what became known as an institutional approach.  This shift
towards a new legal doctrine started when the Dutch Supreme Court stated, in 1949, that directors,
while exercising rights conferred on them as members of a body of the company, shall be guided by
the interests of the corporation, even if, in their opinion, the interest of the corporation conflicts with
the interests of any shareholder.  The notion of the general meeting of shareholders as the supreme
power in the company was implicitly dismissed by the Dutch Supreme Court in 1955, when it stated
that the general meeting may not exceed the limits of its powers under law and the articles of
association. The Supreme Court stressed the division of powers between the board of directors and
the general meeting of shareholders, which in this particular case resulted in a ruling that the general
meeting could not instruct the directors to repurchase shares because the power to repurchase shares
belonged exclusively to the board of directors.
The notion that directors, in the fulfilment of their duties, need to act in the interest of the
corporation and its affiliated undertaking, which is not necessarily equal to the (financial) interests of
the shareholders, appeared at the centre of the legal debate in the 1960s when two influential Dutch
law professors, Prof. Maeijer and Prof. Van der Grinten, provided theoretical bases for the concept of
the interest of the corporation and its affiliated undertaking as distinct from the interest of the
shareholders.  Acceptance of this concept in Dutch company law literature and case law  in the
following decades eventually led to its codification in the Dutch Civil Code. As per 1976, statutory law
explicitly states that supervisory board members, in discharging their duties, shall be guided by the
interest of the corporation and its affiliated undertaking, and as per 2013, statutory law explicitly
states the same for management board members.
The rather abstract concept of the interest of the corporation has been further clarified by the Dutch
Supreme Court in 2014 in its landmark Cancun decision, in which the Supreme Court stated that the
interest of the corporation depends on the specific circumstances of the case, but that if an
undertaking is linked to the corporation the interest of the corporation generally focuses on
promoting the enduring success of the undertaking. Hence, the directors, in the fulfilment of their
duties, need to focus on promoting the enduring success of the undertaking. In doing so, the directors
must exercise due care towards all those involved, which means that they must avoid unnecessarily or
disproportionately damaging the interests of those involved.  Within the Dutch corporate
governance model, directors therefore have a positive duty of care towards the company (promoting
its enduring success by making business decisions in good faith and in a reasonably prudent manner)
and a negative duty of care towards its stakeholders (not unnecessarily and disproportionately
damaging their interests). In order to enable the board to promote the enduring success of the
undertaking, taking into account the interests of those involved, it will be necessary to grant the board
a certain degree of freedom of policy and judgment.  This freedom of policy and judgment translates
into a large degree of board autonomy.
The rise of the institutional doctrine led to the notion that a shareholder is not regarded as the ‘owner’
of the company.  The undertaking belongs, with all its parts, to the legal entity, and that legal entity
is seen as an independent institution. As a result of his contribution, the shareholder receives a share,
that is a property right of its own nature, determined by the amount of the share, to which financial
rights (a right to receive dividends and a right to share in the liquidation balance) and rights in the
area of control (e.g. voting and meeting rights) are attached.  The powers of the board of directors
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are undelegated: directors do not derive their authorities from the joint shareholders but from the
corporate order itself. In principle, therefore, the corporation itself is regarded in company law as a
subjurisdiction, governed by law, articles of association, regulations, decisions and the requirement of
acting according to the standards of reasonableness and fairness.  The assumption that there is a
principal-agent relationship is therefore not reflected in Dutch company law.  The same applies to
the approach of the corporation as a nexus of contracts.

3 Dutch Corporate Governance Code (2016 Edition)

The institutional doctrine developed in Dutch company law is reflected in the Dutch Corporate
Governance Code.  The 2016 edition of the Dutch Code emphasises the notion of the corporation as
a long-term alliance between its shareholders and other parties involved.  In contrast to the
preamble of the first (2003) and second (2008) edition, which stated that ‘The corporation
endeavours to create long-term shareholder value’, principle 1.1 of the 2016 Dutch Corporate
Governance Code (‘DCGC 2016’) states that: ‘The management board focuses on long-term value
creation for the corporation and its affiliated undertaking, and takes into account the stakeholder
interests that are relevant in this context’. The board should develop a view on long-term value
creation by the corporation and its affiliated undertaking and should formulate a strategy in line with
this view.  When developing the strategy, attention should in any event be paid to the interests of the
stakeholders, defined as groups and individuals who, directly or indirectly, influence  – or are
influenced by  – the attainment of the company’s objectives such as employees, shareholders and
other lenders, suppliers, customers, the public sector and civil society. Attention should also be paid
to any other aspects relevant to the corporation and its affiliated undertaking, such as the
environment, social and employee-related matters, the chain within which the undertaking operates,
respect for human rights and fighting corruption and bribery.

Although the Dutch Corporate Governance Code is the result of private self-regulation and its
provisions are subject to a ‘comply or explain’ regime, the Supreme Court of the Netherlands noted in
the ABN Amro case of 2007  how this code and the direction chosen therein could be considered a
valid background for the interpretation of societal expectations and norms, colouring, for example,
the standards of what is deemed reasonable and fair. And although the DCGC 2016 itself does not
construct a direct link between its focus on long-term value creation and the duty of directors to
promote the enduring success of the undertaking, the Enterprise Chamber of the Amsterdam Court of
Appeal did make this link explicit in the Elliott/AkzoNobel case concerning the refusal of AkzoNobel
to engage with PPG to discuss PPG’s unsolicited bid.
Hence, the focus on a plurality of interests and long-term value creation is embedded in the Dutch
Corporate Governance Code and has been acknowledged in Dutch case law, which mandates the
board of listed companies to move away from focusing on any partial interest  – such as the interest of
the (joint) shareholders  – while nevertheless making sure that separate interests are not
unnecessarily or disproportionally harmed.

3.1 The Enterprise Chamber of the Amsterdam Court of Appeal

An institution that is indispensable in the idiosyncratic institutional make-up of the Netherlands is
the Enterprise Chamber of the Amsterdam Court of Appeal (‘EC’).  In line with the view that the
duty of the legal person and those involved in the corporation by virtue of the law and the articles of
association is to act fairly and reasonably towards one another,  the EC provides the concrete means
by which a reasonable solution may be effectuated between such stakeholders. In the case of ‘well-
founded reasons to doubt the correctness of the policy or the course of business’,  the EC provides
for inquiry proceedings, in which it may order an independent investigation into the policy and
course of business of a corporation.  The inquiry proceedings have two phases. In the first phase, a
researcher conducts an inquiry. This phase ends with the deposit of an inquiry report. The applicant
may then decide to ask the EC to investigate whether mismanagement can be established. If
mismanagement is established at the end of the second phase of the proceedings, the EC may
establish final remedies, which are limited and are explicitly mentioned in Section 2.356 DCC:

i. suspension or nullification of one or more resolutions of a corporate body of the company;

ii. suspension or dismissal of one or more managing or supervisory directors;

iii. appointment of one or more temporary managing or supervisory directors;

iv. temporary deviation from one or more provisions of the articles of association of the company;

v. temporary transfer of shares; and
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vi. dissolution of the company.

The inquiry proceedings owe much of their appeal to the possibility that, if, in view of the interests of
the legal person and those involved in its organisation by virtue of the law and the articles of
association, an interim remedy is required in connection with the situation of the legal person or in
the interest of the investigation, the EC may, at any stage of the proceedings, make such an interim
remedy for a maximum of the duration of the proceedings.  These interim remedies are not limited
in form as opposed to the final remedies mentioned before. And although the interim remedies are
provisional, they may nevertheless have a far-reaching effect because, for example, the temporary
appointment of a director may be provisional, but the decisions made by this director are not.
Examples of such interim remedies are suspension of one or more managing or supervisory directors,
appointment of one or more temporary managing or supervisory directors, selected by the EC itself,
with casting or decisive votes and specific representation rights, temporary deviation from one or
more provisions of the articles of association of the company and temporary transfer of shares to a
custodian who may cast votes on these shares. The aim of such interim remedies may be to make sure
that the status quo is preserved, that both shareholders and management are denied from taking
irreversible acts or that parties may be instructed to find an amicable solution, where necessary aided
by independent outsiders.  These interim remedies give the EC broad powers to indirectly intervene
in the direction of a company. In many cases, obtaining such interim remedies is the sole purpose for
starting inquiry proceedings, and obtaining them will end the dispute before the inquiry has even
started.
As a dedicated legal institution with broad powers to arbitrate over the affairs of corporations at the
request of specific stakeholders or the corporation itself in matters relating to corporate governance,
and notably with the power to either directly or indirectly intervene in the existence, constitution,
operation and strategy of a corporation, the EC may be considered a unique institution in the world.

3.2 Recent Case Law of the Enterprise Chamber and the Dutch Supreme Court

The development of the institutional doctrine, and especially the interpretation of the focus on the
interest of the corporation in relation to shareholders’ rights, has recently been the focus of a number
of proceedings handled by the EC and the Dutch Supreme Court. We will discuss two:

i. Elliott v AkzoNobel regarding a potential takeover of AkzoNobel by PPG and shareholders’ right
to convene a general meeting to vote on the dismissal of the chairman;  and

ii. Fugro v Boskalis regarding shareholders’ right to vote on the desirability of dismantling anti-
takeover measures.

To provide some background, the DCGC 2016 states that, under takeover conditions, the board
should ensure that the stakeholder interests concerned are carefully weighed and any conflict of
interest for board members is avoided. The board should be guided in their actions by the interests of
the corporation and its affiliated undertaking.  As a result, whereas in the UK, the board may not
frustrate the bid of a hostile bidder, in the Netherlands there is no explicit requirement for the board
not to frustrate an unsolicited offer. Similarly, there is no requirement to choose the highest bid in a
takeover situation. Delaware’s Revlon Rule therefore does not apply as guiding legal principle in the
Netherlands.
The focus on the interest of the company under takeover conditions is further reinforced in recent
case law. In the aforementioned Elliott/AkzoNobel case, the EC considered that the Cancun decision,
in which the interest of the corporation is considered (in principle) equal to promoting the enduring
success of the undertaking, was in line with the objective of long-term value creation as established in
the Dutch Corporate Governance Code 2016:

When assessing proposals of a potential bidder, the management board of a target company should
also, under the supervision of the supervisory board, focus – in the terms of the Corporate
Governance Code – on the long-term value creation of the corporation and its affiliated undertaking
and, to this end, weigh the relevant interests of the stakeholders.

Taking this as its point of departure, the EC ruled:

This guideline logically implies that it is conceivable that the target corporation decides not to
support a proposal of a potential bidder, even if a majority of the shareholders of the target
corporation would wish to accept a corresponding bid. For the same reason, it is equally
conceivable that the target corporation decides not to support a potential bidder’s proposal while a
stand-alone scenario is likely to generate less shareholder value (in the long term) than the takeover
proposal (in the short term). In short, the fact that a decision by the target corporation not to support

36

37

38

39

40

41

This site makes use of cookies. Please click here for more information. Close

This article from Erasmus Law Review is published by Eleven international publishing and made available to anonieme bezoeker



a bid does not correspond to the will of (a majority of) the shareholders does not necessarily mean
that the target corporation could not reasonably have reached that decision [emphasis added].

The EC ruled that denying the shareholders of AkzoNobel their right to convene an extraordinary
general meeting to decide on the dismissal of the chairman of the supervisory board did not result in
well-founded reasons to doubt the correctness of the policy or the course of business at AkzoNobel,
because calling such a meeting, in this particular case, constituted an attempt to influence the
direction of the strategy, while the power to determine the strategy fell exclusively within the powers
of the board.  As already stressed by the Supreme Court in the ASMI case, it is up to the
management board, under the supervision of the supervisory board, to assess whether and to what
extent it is desirable to enter into consultation with the shareholders about the strategy.  In relation
to these circumstances, the shareholders’ demands for an inquiry and for an interim remedy
containing the convocation of an extraordinary general meeting (EGM) were dismissed.

The fact that the Shareholders Request  states that the EGM request is not intended to influence
AkzoNobel’s ultimate strategy – given the lack of shareholder control over the strategy and the
response time set out in the Corporate Governance Code – is not surprising, but does not reflect
reality. The shareholders on whose behalf the Shareholder Request has been made will, as
professional shareholders, have realized that, as discussed above, negotiations with PPG will not be
without engagement for AkzoNobel. Apart from the internal e-mail exchange within Elliott of April 11,
2017 showing possible alignment with PPG, AkzoNobel could interpret the Shareholder Request as
aimed at the acquisition of control by shareholders over AkzoNobel’s position in response to PPG’s
proposals and thus over AkzoNobel’s strategy. Given the starting point that it is up to the
management board, under the supervision of the supervisory board, to assess whether and to what
extent it is desirable to enter into consultation with the shareholders about the strategy (Supreme
Court 9 July 2010, ECLI:NL:HR:2010:BM0976 (ASMI)), in the preliminary opinion of the EC the
rejection of the Shareholder Request cannot, in the given circumstances, be regarded as a valid
reason to doubt the correct policy and course of affairs.

In the Fugro/Boskalis case, which concerned the dissolution of a protective measure, the Dutch
Supreme Court argued along similar lines that if a topic is not covered by the competence of the
general meeting of shareholders, it may be offered as an item on the agenda of the general meeting for
discussion, but it may not be voted upon, even if it concerns a non-binding vote (regardless of
whether it is labelled as an advisory vote or a shareholders’ poll or survey), unless the board
voluntarily puts the item up for such a vote.
These cases of the Dutch Supreme Court and the EC confirmed the notion of the corporation as an
institution in company law, a clear division of powers between the general meeting and the board of
directors whose powers are derived from the corporate order itself, and therefore, implicitly, the
notion that the general meeting of shareholders is not the supreme power within the corporation.
Furthermore, the Supreme Court and the EC linked the corporation as an institution to the notion
that the board should be guided by the interests of the corporation and its affiliated undertaking, in
the DCGC 2016 described as creating long term value, which means that directors, in fulfilling their
duties, should promote the enduring success of the undertaking while making sure that the legitimate
interest of its various stakeholders are not unnecessarily and disproportionally harmed, which in turn
results in a fairly broad degree of management autonomy.

4 Current Limitations of the Dutch Company Law System

Although the interest of the company as a guideline for board members ensures that interests other
than those of shareholders may prevail, it does not mean that the board of directors or an individual
board member is prohibited from acting primarily in the interests of shareholders, within the policy
and discretion left to the board (member). One of the limitations of Dutch company law is that it does
not generally concern itself with enforcing the optimal performance of director duties. Company law
provides only general guidance as to what conduct or action is required of a director. Moreover,
company law provides remedies only in the event that director behaviour reaches the outer limits of
what is deemed appropriate. A distinction is therefore made in Dutch literature between the
standards of conduct that a board member has to observe and the less stringent assessment standards
that the court applies when assessing the behaviour and actions of board members.  The fact that
the standards of conduct and the standards that apply to the assessment of director behaviour differ
is not surprising, because it ensures that the board is given the necessary freedom to do business as it
sees fit.  In order for a course of conduct to be regarded as unlawful by a Dutch court, it must be
sufficiently clear that that freedom has been or is being exercised in such a way that, in objective
terms, it does not deserve to be respected by law, for example when the actions of a director are
qualified as seriously reproachable towards the corporation or a third party, resulting in directors’
liability, or as contrary to elementary principles of entrepreneurship, resulting in the EC establishing
mismanagement.
This freedom plays an important role in the assessment of director actions in light of the company’s
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interests. The standard that the company’s interest must be taken into account therefore does not
function as a fixed guideline for directors but as a requirement for accountability within a framework
determined by law and reasonableness. In assessing whether the requirement has been met, the
parties concerned will necessarily have to be left a certain margin of discretion.  Board members
therefore have a certain amount of policy and discretion to determine which actions promote the
enduring success of the undertaking in question.  This freedom translates into an extremely cautious
examination of the merits of business decisions, focusing merely on the process that led up to the
decision.
Certain circumstances, such as the presence of a conflict of interest on the part of a board member,
may affect the aforementioned board discretion and may justify a more intrusive review by the
court.  The duty to act in the interest of the corporation and its affiliated undertaking implies a duty
of loyalty (Dutch style). In Dutch company law, however, the presence of a conflict of interest, even if
the director has a personal interest in the matter, is by no means a given. A restrictive approach has
been adopted by the Dutch Supreme Court that is reflected in the material interpretation of the
concept of conflict of interests in the Bruil-case.  This material interpretation implies that, taking
into account all relevant circumstances of the case, the question of whether there is a conflict of
interest is whether the board member is dealing with such incompatible interests that it can
reasonably be doubted whether the board member acted solely on the basis of the interest of the
corporation and the undertaking connected therewith.  The purpose of the conflict of interest rule is
to prevent a board member from being guided in his actions by his personal interest rather than
(exclusively) serving the interest of the corporation and its affiliated undertaking.  However, this
does not mean that the statutory conflict of interest rule tries to prevent the weighting of the interest
of the corporation from being made by a board member who also has an interest of his own in the
decision to be taken.  The challenge is to demonstrate that there is a conflict between the interest of
the company on the one hand – to be determined (eventually by the court) at that moment on the
basis of all the circumstances of the case – and the personal interests of the board member on the
other. This challenge is all the greater because most business decisions are reviewed on the basis of
the principle that, as long as it is not sufficiently clear that there is a conflict of interest, there is a
parallelism of interests.  This is why Dutch company law, for example, does not per se prohibit
aligning executive remuneration with the interest of shareholders despite its stakeholder model.
Neither the conflict of interest rule itself nor the guideline that board members should focus on the
interests of the corporation and its affiliated undertaking, therefore, does guarantee that individual
board members will not act primarily in the interests of only one stakeholder.

5 Proposed Solutions and Recent Developments

The notion that the board’s duties are directed towards the interest of the corporation and its
affiliated undertaking functions as an ‘open norm’, which means that the concrete implementation of
a focus on the long-term interest of the corporation as a whole remains very much dependent on the
concrete direction chosen by the board. The criticism of the stakeholder model focuses precisely on
this large degree of autonomy granted to the board of directors without providing the board of
directors with a clear direction on how to discharge their duties for which the directors can be held
accountable. As shown in the previous paragraph, to a certain extent this criticism applies equally to
the current Dutch corporate governance model. Although the interest of the company is an interest in
its own (i.e. independent of other interests), the vision of the board of directors in interpreting that
interest is, although not decisive, of great importance when the interest is being reviewed by a court.
Proponents of the shareholder model dismiss the stakeholder approach owing to the lack of a clear
direction that this model provides to directors on how to discharge their duties, stating that their
model at least gives the board of directors a clear, straight-forward and objectively verifiable direction
to fulfil their duties for which directors can actually be held accountable.
Apart from the fact that the interests of shareholders are not as homogeneous as envisaged, and that
the interests of shareholders in the long term provide a more obscure direction than suggested,
current criticism on the shareholder model focuses merely on the generic, one-sided purpose given to
any corporation, while also opting for an unbalanced and uninspiring one: to maximise value for only
one stakeholder. The rejection of maximising shareholder value as the sole purpose of the corporation
directly undermines the justification for the notion that, if stakeholder interests are in conflict with
each other, the board of directors should at all time favour the interest of shareholders above all else
in making their business decision, as the shareholder model dictates. The debate between the two
groups therefore seems to be about the undesirability of either being roughly right or being precisely
wrong.
The question that remains unanswered is what solution could meet the criticism on the lack of a clear
direction that the stakeholder model provides. The clarification of the Dutch Supreme Court in the
Cancun decision, that the interest of the corporation depends on the circumstances of the case, but
that, if the corporation is associated with an undertaking, the interest of the corporation is in
principle primarily determined by promoting the enduring success of the undertaking, meets the
aforementioned criticism to the extent that it provides some direction. In judicial review of the
interest of a certain corporation the court is able to look at the specific circumstances of the case, and

52

53

54

55

56

57

58

59

60

61

This site makes use of cookies. Please click here for more information. Close

This article from Erasmus Law Review is published by Eleven international publishing and made available to anonieme bezoeker



it is well accepted that the actual characteristics of the corporation and its undertaking (or, in other
words, its undefined purpose) and the identification of the stakeholder interests affected by the
corporation and its affiliated undertaking limit the discretionary space for the board of directors in
interpreting the interest of the company.  A disadvantage is, however, that it is up to the court to
identify, with a degree of restraint, the specific characteristics and stakeholders that are then used as
a basis for a judicial review of the challenged actions.
In our opinion, a solution for the lack of direction for directors to discharge their duties can be found
in the worldwide discussion concerning the need to formulate a clear purpose or raison d’être of the
company.  This worldwide debate delivers lines of thinking that make it possible to depart from the
generic purpose that would apply to any company, namely that the only purpose of business is to
increase its profits for its shareholders within the rules of the game. It advocates a tailor-made
purpose that does justice to the distinct right to exist of the company in question. The pursuit of
profit, which in the shareholder model evolved into the pursuit of shareholder value maximisation,
thus acquires a different, serving role; no longer as an end goal but as a condition for existence and
for promoting the enduring success as defined. For the Dutch corporate governance model, the
solution can be found in formulating a purpose or, more particularly, in specifying the enduring
success of the undertaking in question.
Within the Dutch corporate governance model, the formulation of the company’s purpose would not
be without obligations. It will have a direct effect on the open standards against which the board of
directors is assessed. Formulating the company’s purpose determines the enduring success of the
undertaking that the board of directors has to promote. Even more than in the shareholder model,
this creates a clear direction for the board of directors to focus on in performing their duties and an
assessment framework to review directors’ actions. Actions in violation of the purpose of the company
can be scrutinised in a court of law. A first call for such a purpose to be enshrined in the articles of
association has recently been made in the Netherlands by twenty-five Dutch professors of corporate
law (including one of the authors of this article).  In our view, the combination of the Dutch
institutional model and the formulation of a company-specific purpose will largely address the
existing weaknesses of the Dutch corporate governance model. The same applies to a direct
specification of the enduring success of the undertaking.

6 Discussion: The Dutch Institutional Setting From a Theoretical and
Comparative Perspective

We have shown how Dutch company law has adopted an ‘institutional’ approach in which the
corporation is conceived as a subjurisdiction and the powers of directors are undelegated. In this
model, shareholders are considered a stakeholder with similar, but not automatically prioritised,
claims compared with other stakeholders. With the duty of the board perceived as the promotion of
the long-term interests of the corporation and, more specifically, the enduring success of its affiliated
undertaking, and the joint shareholder interests interpreted and treated as a qualified, rather than an
overriding interest, it makes sense that the management board and the supervisory board are
mandated and are considered to have overall responsibility to prioritise the enduring success of the
corporation and its affiliated undertaking. Derived from this is the general rule established in case law
that determining the strategy of a company is, in principle, a matter for the board of management, for
the supervisory board to supervise and for the general meeting of shareholders to be able to express
its views on this matter by exercising the rights granted to it by law and the articles of association. In
general, this means that the management board of a corporation is accountable to the general
meeting of shareholders for its policy, but that, except where otherwise provided by law or the articles
of association, it is not obliged to involve the general meeting in advance in its decision-making with
regard to acts for which the management board is competent.  The result is that in Dutch company
law director primacy prevails over shareholder primacy.
Hence, it is a series of conceptual choices following from the interpretation of the corporation as an
‘institution’ that explicitly mandates, provides discretionary space and protects the board members as
they focus on stakeholder interests and the long-term interests of the company as a whole. As these
conceptual choices find a comprehensive embedding in institutions like statutory law, the corporate
governance code and case law, and as these choices are reinforced in concrete corporate governance
issues like takeovers, this results in a comprehensive approach to the role and position of
stakeholders and long-term value creation in the area of corporate governance and their
comprehensive embedding in the fabric of Dutch company law.

7 A Theoretical and Comparative Perspective

The choices underlying the embedding of this institutional model are interesting from both a
theoretical and a comparative point of view. It is interesting to note that a clear evolution is visible in
the interpretation of these ideas. Remarkably, shareholder value has never been accepted by the
Dutch Supreme Court as the leading corporate interest in the period following World War II, despite
the broad acceptance of a more enlightened shareholders model in practice in the 1990s and onward,
as reflected by the notion in the DCGC 2003 and DCGC 2008 that the management board should
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focus on creating long-term shareholder value. Instead the Dutch Supreme Court consistently adheres
to the idea that directors should focus on the interest of the corporation and its affiliated
undertaking.  It is this interest that has been codified in statutory law and was further specified in
the Cancun case in 2014 as being the enduring success of the undertaking with the notion that in the
discharging of this duty directors must avoid unnecessarily or disproportionately damaging the
interests of those involved. The enduring success of the undertaking was further embedded in the
DCGC 2016 with the formulation that ‘The management board focuses on long-term value creation
for the corporation and its affiliated undertaking, and takes into account the stakeholder interests
that are relevant in this context’. Hence, 2008 –2016 saw a distinct shift in the interpretation of the
interest of the corporation in the Dutch corporate governance model. Particularly in response to the
global financial crisis, the interpretation of the interest of the corporation as an institution is
broadened to explicitly include broader stakeholders’ interests and other aspects relevant to the
corporation and its affiliated undertaking, such as the environment, social and employee-related
matters, the chain within which the undertaking operates, respect for human rights, and fighting
corruption and bribery. This broadening of the perception of valid interests is reinforced by the
explicit inclusion of these interests in the DCGC 2016  and the acknowledgment of this perception by
the EC and the Dutch Supreme Court. More specifically, this broadening is visible in the explicit
relinquishing of (long-term) shareholder value, which was still the leading conception of corporate
interest in the DCGC 2008.

In theoretical terms, the Dutch legal model is interesting because it moves away from the view that
the corporation is a private contractual construct and towards a view that the corporation can be
perceived as an institution that represents an amalgam of interests. Arguably, a theoretical view that
interprets the interest of the corporation as the sustainable interest of the corporation and its
undertaking, in particular, relates well to the ideas developed by Berle and Means,  Team
Production Theory  and the perception of the corporation as a ‘commons’.  However, it is the
comprehensive development and insertion of these abstract theoretical concepts across legal
institutions with a soft law and a hard law status, and the unique provision of the EC with its powers
to adjudicate and intervene in matters of corporate control, in particular, that are of particular
interest. As these institutions provide practical means by which directors’ duties may be focused on
the interest of the corporation and the affiliated undertaking and by which the mandate and
discretionary space for directors to take on board stakeholder interests and a focus on the long term
may be embedded and safeguarded, these theoretical redevelopments and concrete institutions are
interesting from a comparative perspective as well.
Another interesting aspect of the Dutch legal model is the way in which the interests of the
corporation and its affiliated undertaking come together.  Although it may be beneficial from a
theoretical perspective to distinguish between the interest of the corporation and the interest of the
undertaking, we should not ignore the fact that these two interests are inextricably linked to each
other. Ignoring this fact could lead to a schizophrenic view of directors’ duties with regard to
managing the undertaking on the one hand and directing the corporation on the other.  The Dutch
model acknowledges the interaction of the two interests and designates the interest of the
undertaking, which includes having an eye for the interests of those who are employed by and of those
who have financed the undertaking, as the overriding interest that shapes the interest of the
corporation. In doing so, the model is moving away from an isolated and more theoretical legal
discussion about whom the corporation is managed for and towards an emphasis on the enduring
success of the specific undertaking directors are running.

8 Concluding Remarks

To engage with the way the Dutch regulatory and institutional setting enables policy coherence, and
specifically with regard to safeguarding various stakeholders’ interests and promoting sustainable
governance, we took a closer look at the Dutch corporate governance model as an example of a system
in which stakeholder rights and claims are significantly recognised and inserted into relevant
institutions. We followed the evolution of idiosyncratic theoretical notions in Dutch statutory
company law and case law, their development in the Dutch Corporate Governance Code and their
relation to the EC as a unique institution. We noted the direct relevance of these views and practical
institutions for the representation of stakeholders in the operation of company law and corporate
governance more broadly. In addition, we have noted how Dutch company law has developed
innovative conceptual and practical means by which a long-term stakeholder-oriented corporate
governance model may be conceived and implemented and thus presents considerable potential to
inform the theoretical and comparative company law debate on these issues.
Despite the perceived merits of the institutional model, however, we note that there is no overriding
mechanism that concretely impedes the capacity for directors to put shareholder interests first or to
focus on short-term market value increases. In practice, the notion that the board’s duties are
directed towards the interest of the corporation and its affiliated undertaking functions as an ‘open
norm’, which means that the concrete implementation of a focus on stakeholder interests and the
long-term interest of the corporation as a whole remains very much dependent on the concrete
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direction chosen by the board. Moreover, it is well accepted that the actual characteristics of the
corporation and its affiliated undertaking and the identification of the stakeholder interests affected
by the corporation and its undertaking will affect the focus on specific interests and will affect the
discretionary space for the board of directors to focus on specific stakeholder interests.
We conclude by arguing that the institutional model offers a number of highly interesting ways
forward but that the open norm status of the institutional model means that both the internal
consistency of constructs in Dutch company law and adjoining institutions need to be developed in
order to further strengthen the focus on stakeholder rights and long-term value creation. In our view,
a solution for the lack of direction for directors to discharge their duties can be found in formulating a
purpose or, more particularly, in specifying the enduring success of the undertaking.
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