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From Property Right to Copyright:
A Conceptual Approach and Justifications
for the Emergence of Open Access
Nikos Koutras*

Abstract
This article relies on the premise that to understand the significance of Open Access Repositories (OARs) it is necessary
to know the context of the debate. Therefore, it is necessary
to trace the historical development of the concept of copyright as a property right. The continued relevance of the
rationales for copyright interests, both philosophical and
pragmatic, will be assessed against the contemporary times
of digital publishing. It follows then discussion about the rise
of Open Access (OA) practice and its impact on conventional publishing methods. The present article argues about the
proper equilibrium between self-interest and social good. In
other words, there is a need to find a tool in order to balance individuals’ interests and common will. Therefore,
there is examination of the concept of property that interrelates justice (Plato), private ownership (Aristotle), labour
(Locke), growth of personality (Hegel) and a bundle of
rights that constitute legal relations (Hohfeld). This examination sets the context for the argument.

1 Introduction
This article relies on the premise that to understand the
significance of Open Access Repositories (OARs) it is
necessary to know the context of the debate. Therefore,
it is necessary to trace the historical development of the
concept of copyright as a property right. The continued
relevance of the rationales for copyright interests, both
philosophical and pragmatic, will be assessed against the
contemporary times of digital publishing, followed by a
discussion about the rise of Open Access (OA) practice
and its impact on conventional publishing methods.
The present article argues that there is a proper equilibrium between self-interest and social good. There is
thus a need to find a tool that balances individuals’
interests and the common will. This requires an examination of the concept of property that interrelates justice
(Plato), private ownership (Aristotle), labour (Locke)
and growth of personality (Hegel). This examination
sets the context for the argument. In the literature the
core notion of property (i.e. as a concept and its subject
matter) is seen to stem from Aristotle’s ideas about pri*
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vate property that lead to evolution, production and
personal growth. Additionally, the concept of property
has evolved from Plato’s joint ownership theory to full
liberal ownership theory and moved in the direction set
by Aristotle. The concept of private property has been
considered similarly by following philosophers with
Aristotle’s conception.
However, Plato’s ideas about the concept of property for
communal use is a more desirable model, which can justify the philosophy of OA. The origins of the notion of
property lie in his philosophy; in accordance with his
ideas, the concept of property was introduced as joint
ownership in terms of social justice and, moreover, as a
beneficial tool to support the growth of the whole
republic – the ideal republic. He argues that there
should not be private property and that, therefore,
property under the ‘umbrella’ of joint ownership forms
the appropriate factor for peace and justice. Aristotle,
although a student of Plato, focuses on a more individualistic aspect; he contends that private property is more
effective and will lead to improvement. It is obvious that
he denies his teacher’s (Plato’s) rationale about joint
ownership by signalising that such extreme unification
is against the diversity of personal identity and against
the benefit that everyone gathers through market
exchange.
This leads to a discussion of Locke’s philosophy, as he
extends the concept of private property ownership by
combining it with work. Locke claims that whatever
work is produced by an individual becomes his/her
property. This idea justifies the connection of ownership and creation. Specifically, in his work titled Second
Treatise on Government,1 Locke proposes an explanation
of the right by which an individual can claim to own one
part of the world when, according to the Bible, God
gave the world to human beings in common. Locke
argues that individuals own themselves and thus their
own labour. At this point, the connection between Aristotle’s and Locke’s logic is evident. Locke and Aristotle
agree that private property is one of numerous intricacies. However, Locke contends that there is a more individualistic rationale for property ownership than does
Aristotle.

1.

J. Locke, Second Treatise of Government and a Letter Concerning Toleration (Oxford University Press, 2016).
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Further on, according to Hegel’s views, the concept of
property is used to comprehend it as a phase in the
development of human kind and the growth of individual personality; thus, he extends the appropriate environment or surroundings of private property following
Aristotle’s and Locke’s logic or reasoning. This chronological order provides an effective flow of thought that
enables me to propose justifications for the emergence
of OA as additional support to current copyright
regimes.
From Aristotle’s philosophy to modern times there are
differences regarding traits of property and its ownership, as, one by one, philosophers added new features to
their theories. Plato’s argumentation about joint ownership was neglected. However, Plato’s philosophy on
property enables us to draw on his notions about communal property or joint ownership and its significance
within OA. The argument of this article is based on
Plato’s logic, partly because later philosophers also
implicitly support his ideas regarding communal use of
property, as they highlight several unique aspects of
community as a whole.2
The OA practice supports wider distribution of information resources. Therefore, when information and
communication technologies are undergoing a ‘revolution’, it is imperative to go back to Plato’s concept and
argue that OA determines an instrument with benefits
towards wide dissemination of information resources.
Hence, there is a need to connect the emergence of
copyright protection with developments in the concept
of property. The same connections can justify the development of OA in contemporary times, as, for instance,
balancing individual rights with the social good. The
last part discusses OA in terms of an appropriate shift of
existing copyright protection in the digital age, which
leads to distribution of information and information
accessibility. Also considered here is the question of
whether open access could be an efficient way of
enhancing the relationship between individuals’ interests and the common will.
In the following section, the first subsection deals with
the conceptualisation of property based on Plato’s and
Aristotle’s views about property. This discussion traces
the transition from public or communal property (Plato’s perspective) to the understanding of property as an
individual ownership right and the change in the understanding of private property that encourages personal
developments (Aristotle’s perspective). This helps to
associate basic elements in the ideas of previous philosophers with the views of modern philosophers concerning the concept of property. The argument advances
further in part two with a discussion that relies on modern philosophers’ ideas (e.g., Locke and Hegel) about
property as they argue about the connection between

2.

This mutual philosophical consideration can be described as follows:
Aristotle highlights individualism and self-interest, Locke proposes that
property rights are individuals’ natural rights and Hegel emphasises that
all types of individuals’ rights lie in property.
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ownership and the input of labour in order to possess
actual property.

2 Conceptual Framework of
Property
2.1

Plato’s Notions of Property

Plato’s ideas about property were related to his ideas
about family, society and the republic. They also contain the origins of notions of patents. His ideas are
explained below. In the period around 500 B.C. in
Ancient Greece, some form of patent rights was recognised. For example, in the Greek city of Sybaris, patents
were granted for the creation of unique culinary dishes.3
Encouragement was provided to those who introduced
refinements in luxury; profits accruing from such
endeavours were secured to the inventor by a patent for
the period of one year.4 This kind of protection for one
year illustrates that creative endeavours were encouraged in a manner that protected the whole market from
monopolies. At the same time, one or more persons
could enjoy an economic advantage in relation to their
creative efforts. In this context, Plato’s ideas are useful
to describe an ideal republic in which only philosophers
ought to keep private property in terms of justice.5 For
the rest, he suggests that there should be joint ownership.6 The shape of Plato’s ideal republic requires justice as its main purpose.7
Plato contends that owning private property leads to
greed and lust. He claims that children should be taken
from their biological parents and redistributed by the
state to other parents; that is how he supports his arguments concerning private property and the right to
‘own’ a child.8 In other words, Plato does not believe in
private property as such; he believes that, eventually, no
one should own anything, except for the philosophers.9
Therefore, some scholars call Plato a proto-socialist or a
proto-communist. In response, it can be said that this
view of property was applied by Plato only to the guardian class and the auxiliaries for the purpose of focusing
their attention on the ever-important matter of the state.
It should not overshadow the fact that this was the first
time that someone initiated a discussion about the
3.
4.
5.
6.
7.

8.
9.

A. Rich, A Dictionary of Roman and Greek Antiquities (Nabu Press,
2010).
W. Smith, A Concise Dictionary of Greek and Roman Antiquities (Nabu
Press, 2010).
C.H. Kahn, Plato and the Socratic Dialogue: The Philosophical Use of a
Literary Form (Cambridge University Press, 1998).
M.S. Kochin, Gender and Rhetoric in Plato’s Political Thought (Cambridge University Press, 2002).
L.H. Craig, The War Lover: A Study of Plato’s Republic (University of
Toronto Press, 1996); S. Rosen, Plato’s Republic: A Study (Yale University Press, 2005); J. Lear, ‘Allegory and Myth in Plato’s Republic’, in
G. Santas (ed.), The Blackwell Guide to Plato’s Republic (Blackwell
Publishing Ltd, 2006) 25.
C.H. Zuckert, Plato’s Philosophers: The Coherence of the Dialogues
(University Of Chicago Press, 1st ed., 2009).
C. Zoller, ‘Interpreting Plato’s Dialogues (Review)’, 45(3) Journal of the
History of Philosophy 486 (2007).
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importance of private property, its content and how it
was going to be used, as well as to explicate the main
purposes for private ownership of property.10
Plato’s ideas about private property are fundamentally
affiliated with the concept of family, particularly with
‘children’, as he argues that having a child leads to greed
and lust. However, as children grow into adults and,
consequently, become active members of society, Plato’s
views about private property are, ultimately, not productive and are less humanitarian. Plato influenced his
student, Aristotle, just as Socrates influenced Plato.
However, each man’s influence eventually moved in different directions. Plato believes that concepts such as
property have a universal form – an ideal form – that led
to his idealistic philosophy and ideal republic. Conversely, Aristotle believes that universal forms are not
appropriately connected to each other and that thus
each instance of an object has to be examined by itself.
In the light of this logic, Plato is more interested in justifying communism of the elites based on joint ownership, whereas Aristotle is more interested in justifying a
political order based on private property from an individual standpoint – something that is relevant to me and
leads me to examine Aristotle’s views on the concept of
property.
2.2

Aristotle’s Philosophy and His Concept of
Property

Aristotle’s views are particularly crucial because the
entire structure of his thought had a great and even
dominant influence on the economic and social thought
of the Western world. Although Aristotle, in the Greek
tradition, scorns moneymaking and is scarcely a partisan
of laissez-faire, he sets forth a trenchant argument in
favour of private property.11 Perhaps influenced by the
private property arguments of another Greek philosopher, Democritus, Aristotle strongly attacks the concept
of communism among the ruling class, as called for by
Plato.12 He denounces Plato’s goal of the perfect unity
of the state through communism by pointing out that
the idea of such extreme unity militates against the
diversity of mankind and against the reciprocal advantage that everyone reaps through market exchange.13
First, private property is more highly productive and
will, therefore, lead to progress. According to Aristotle’s
view, goods owned in common by many people will
receive little attention, since people will be guided main-

ly by their own self-interest.14 In contrast, people will
devote the greatest interest and care to their own property. Aristotle connects creation and production with
progress, and this connection provides a justification for
the need to extend Plato’s idea of private property in
goods to creative endeavours.
Second, Aristotle responds to one of Plato’s arguments
for property: that it is conducive to social peace as no
one will be envious, or try to grab the property, of
another. Aristotle argues that property will lead to continuing and intense conflict, as each will complain that
he has worked harder and obtained less than others who
have done little and taken more from the common store.
Further, Aristotle declares that not all crimes or revolutions are powered by economic motives. As Aristotle
trenchantly puts it, ‘men do not become tyrants in order
that they may not suffer cold’.15 Aristotle’s statements
make it evident that in his view creators have to be
rewarded and protected in regards to their work and
contribution to the whole society. In light of this rationale, it is imperative to create an appropriate form of
property to protect intellectual creations. Plato’s concept of property has distinct negative aspects and easily
causes injustice and conflict regarding creators’ profits.16 Thus, Aristotle’s arguments help justify the need
to transform Plato’s idea of property and expand its
focus on goods to include creative efforts.
Aristotle provides a third argument against Plato’s concept of property. He says that private property is plainly
embedded in man’s essence. His admiration of personality or individuality, money and property is interconnected with a natural love of exclusive ownership.
Fourth, Aristotle specifies that private property has
existed always and everywhere.17 To enforce communal
property on society would be to disregard the record of
human experience and to leap into the new and untried.
Abolishing private property would probably create more
problems than it would solve. Eventually, Aristotle
weaves together his economic and moral theories by
providing the brilliant insight that only private property
furnishes people with the opportunity to act morally; for
example, to practice the virtues of welfare and charity.
The compulsion of communal property would destroy
that opportunity. To sum up, according to Aristotle, the
concept of private property constitutes a means of
wealth, production and justice and should thus be protected. Although critical of moneymaking,18 Aristotle
14.

10.
11.

12.

13.

G.A. Press, ‘Methods of Interpreting Plato and His Dialogues (Review)’,
34(1) Journal of the History of Philosophy 135 (1996).
E. Brady, ‘Aristotle, Adam Smith and the Virtue of Propriety’, 8(1) Journal of Scottish Philosophy 79 (2010); M.J. Calkins and P.H. Werhane,
‘Adam Smith, Aristotle, and the Virtues of Commerce’, 32(1) The Journal of Value Inquiry 43 (1998).
H.W. Spiegel, The Growth of Economic Thought (Duke University
Press, 1991); J. Brunschwig, A Guide to Greek Thought: Major Figures
and Trends (Harvard University Press, 2003); L. Nolan, Primary and
Secondary Qualities: The Historical and Ongoing Debate (Oxford University Press, 2011).
A.D. Bloom, The Republic of Plato (Basic Books, 1991); R. Mayhew,
Aristotle’s Criticism of Plato’s Republic (Rowman & Littlefield Publishers, 1997).
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C. Ash, ‘Social-Self-Interest’, 71(2) Annals of Public and Cooperative
Economics 261 (2000); I. Maitland, ‘The Human Face of Self-Interest’,
38(1/2) Journal of Business Ethics 3 (2002); S. Besson and J.L. Martí,
Deliberative Democracy and Its Discontents (Ashgate Publishing, Ltd.,
2006); H.O. Rocha and S. Ghoshal, ‘Beyond Self-Interest Revisited’,
43(3) Journal of Management Studies 585 (2006); C. De Dreu and
A. Nauta, ‘Self-Interest and Other-Orientation in Organizational Behavior: Implications for Job Performance, Prosocial Behavior, and Personal
Initiative’, 94(4) Journal of Applied Psychology 913 (2009).
Aristotle, Politics (Digireads.com Publishing, 2004) 25.
H.-H. Hoppe, The Ethics and Economics of Private Property (2004).
M.N. Rothbard, Aristotle on Private Property and Money (2009).
S. Meikle, ‘Aristotle’s Economic Thought’ (1997), available at: https://
ideas.repec.org; H.C. Mansfield Jr., ‘Marx on Aristotle: Freedom,
Money, and Politics’, 34(2) The Review of Metaphysics 351 (1980);
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still opposes any limitation on an individual’s accumulation of private property. Instead, in his view, education
should teach people to voluntarily curb their rampant
desires and thus lead them to limit their own accumulation of wealth. Despite his cogent defence of private
property and opposition to coerced limits on wealth, the
aristocrat, Aristotle, is fully as scornful of labour and
trade as his predecessors.
Aristotle created great trouble for the future by morally
condemning the lending of money and decrying the
charging of interest as ‘unnatural’.19 Since money cannot be used directly and is employed only to facilitate
exchanges, it is ‘barren’ and cannot itself increase
wealth. Therefore, the charging of interest, which Aristotle thought to imply a direct productivity of money,
was in his view contrary to nature and thus strongly
condemnable.
Yet the classical philosophy of Aristotle was, in due
course, followed by the development of liberal philosophy. Locke was one of the foremost liberal thinkers of
his time, and his ideas on property inform our contemporary understanding. It follows examination of Aristotle’s conception as regards private property in the context of Locke’s ideas about property. It is instructive
that when Locke’s political theory was first published in
1689, the impressive authority of Aristotle stood ready
to defeat it. When it was confirmed that the renowned
author of An Essay Concerning Human Understanding
had also written the anonymously published Two Treatises of Government, Locke was broadly taken to show a
distinctive kind of political theory based on individual
rights and social contract; this type of account of politics
has in many ways rested on Aristotle.

3 From Lands and Goods to
Creative Efforts
3.1 Locke’s Philosophy on Property
An analysis of Locke’s philosophy will help to highlight
the importance of work in relation to property ownership. To begin with, it should be noted that both Locke
and Aristotle acknowledge that the issue of private
property is fraught with intricacies. Though both philosophers sketch disparate interpretations on how land
should be distributed among people, Locke puts forward a more individualistic notion of property ownership than does Aristotle. Specifically, in his Second
Treatise on Government,20 Locke provides an answer to
the question, By what right can an individual claim to
own one part of the world when, according to the Bible,

19.

20.

S. Zarlenga, ‘The Lost Science of Money’, 16(5) European Business
Review (2004).
I. van Staveren, The Values of Economics: An Aristotelian Perspective
(Routledge, 2013); R. Kraut and S. Skultety, Aristotle’s Politics: Critical
Essays (Rowman & Littlefield, 2005).
J. Locke, Two Treatises of Government (2013); J. Locke, Second Treatise of Government: An Essay Concerning the True Original, Extent and
End of Civil Government (John Wiley & Sons, 2014).
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God gave the world to human beings in common? In
this work, Locke argues that individuals own themselves
and thus their own labour. Accordingly, he argues that
individual property rights are natural rights. It is evident that this idea is similar to Aristotle’s, which did not
support Plato’s idea concerning joint ownership.
Following this argument, it is plausible that when individual labours and the outcome of this work is the creation of tangible objects, those objects become his property. Political philosopher Robert Nozick calls this idea
the Lockean proviso. Further, according to Locke, the
labourer has to hold a natural property right in the
resource itself as the exclusive ownership was immediately appropriate for production. In addition, in the
context of the connection of right on property with production, Locke clarifies that, in accordance with his philosophy, the concept of property illustrates exclusive
rights on abstracts, especially creative endeavours, as he
interconnects ownership with production.
Locke’s theory on property can be examined as an
expansion of Aristotle’s main argument regarding private property. Locke argues that individuals can acquire
full property rights over moveable and non-moveable
parts of earth in a state of nature. The terms ‘moveable’
and ‘non-moveable’ are, in other words, ‘tangible’ and
‘intangible’ abstracts comprising notions, ideas, innovations, thoughts and, in general, intellectual creations. In
regard to Locke and his contribution to theories of
property, he expands on Aristotle’s concept by stating
that everyone owns a property, to which nobody else has
any right. Admittedly, Aristotle’s argument differs from
Locke’s in that Aristotle opined that those with private
property should share it. Locke disputed this idea, arguing that one should only acquire as much property as is
appropriate; he or she should not gather endlessly.
Hence, Locke is Aristotle’s successor concerning the
development of the concept of property and offers the
original point for justifying moving from private property in goods to property in creative endeavours.
Locke’s philosophy on property is followed by Hegel’s
theory, which can also be considered a further successor, as Hegel developed these ideas about property and
made them into a natural right. Hegel’s philosophy of
property is discussed in the following subsection.
3.2 Hegel’s Philosophy of Property
There are several approaches and varied definitions of
property from a philosophical perspective; regardless of
these differences, the element common to the concept of
property is that it is treated as a means rather than as an
end. In most theories of property, it is regarded as a
means to the good life – as a term for gaining freedom or
as a term for the recognition of a human being.21 Hegel
follows Locke’s rationale regarding the relationship
between the individual and property; he argues that
property is the embodiment of personality. Further, his
21.

M.J. Radin, Reinterpreting Property (University of Chicago Press, 1993);
D. Resnik, ‘A Pluralistic Account of Intellectual Property’, 46(4) Journal
of Business Ethics 319 (2003); C. May, The Global Political Economy of
Intellectual Property Rights: The New Enclosures? (Routledge, 2013).
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view can be seen as extending Locke’s notions regarding
private property, in as much as in claiming that property
is the embodiment of personality, he transforms it into a
natural right.
Simultaneously, he argues that the basis of individual
rights lies in property. Property is not merely material
acquisition, as it is central to an individual’s assertion of
identity and personality, and thus Hegel follows the
same logic as Locke. What is more, Hegel says that
property comprises both material and non-material
aspects – in other words, tangible and intangible
abstracts. Since Aristotle introduced private ownership
as an aspect of self-interest, it encouraged philosophers
like Locke and Hegel to further develop this issue and
argue that property rights are natural rights and
embodiments for personal growth, respectively. Suffice
it to say that individuals’ notions and self-interests are
inherently distinguished from intellectual creation.
From this mutual philosophical consideration, intellectual creation should be secured and protected as an
additional instrument that accomplishes the move from
property in goods to personal creations.
According to Hegel, property is an expression of ourselves and the ‘location’ where an individual can claim
rights and state that ‘this is mine’ – a claim that others
respect.22 The system of private property establishes
individuality via contract and exchange. Based on this
point, Hegel justifies the inevitable links among property, growth of personality and profits that stem from the
aspect of self-interest. Contract demonstrates ownership
through institutionalised patterns of mutual respect of
individual rights and commitments. Economic life governed by free exchange of goods is based on an institutionalised notion of the individual as having some claim
to recognition as a right-bearing person. If an exchange
market is to operate effectively, economic actors have to
identify universal standards by which a person can claim
to own property. Established patterns of mutual recognition in the modern economic sphere are embodied in
economic actors and depict a ‘common will’.23
As a result, the individual has no social traits and thus
no reference to the social environment. This means that
individuals have no private/personal life with features
22.

23.

D. Knowles, ‘Hegel on Property and Personality’, 33(130) The Philosophical Quarterly 45 (1983); M. Salter, ‘Justifying Private Property
Rights: A Message from Hegel’s Jurisprudential Writings’, 7(3) Legal
Studies 245 (1987); H.-C. Schmidt am Busch, ‘Personal Respect, Private
Property, and Market Economy: What Critical Theory Can Learn from
Hegel’, 11(5) Ethical Theory and Moral Practice 573 (2008); A. Chitty,
‘Recognition and Property in Hegel and the Early Marx’, 16(4) Ethical
Theory and Moral Practice 685 (2013).
J.R. Hollingsworth and R. Boyer, Contemporary Capitalism: The
Embeddedness of Institutions (Cambridge University Press, 1997);
C. Knill and D. Lehmkuhl, ‘Private Actors and the State: Internationalization and Changing Patterns of Governance’, 15(1) Governance 41
(2002); K. Nicolaidis and G. Shaffer, ‘Transnational Mutual Recognition
Regimes: Governance without Global Government’, 68(3/4) Law and
Contemporary Problems 263 (2005); W. Zhang et al., ‘Local Gabor
Binary Patterns Based on Mutual Information for Face Recognition’,
7(4) International Journal of Image and Graphics 777 (2007); C. Shan,
S. Gong & P.W. McOwan, ‘Facial Expression Recognition Based on
Local Binary Patterns: A Comprehensive Study’, 27(6) Image and Vision
Computing 803 (2009).
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to be integrated into society, such as a marriage and/or
family with/without children, and thus no social reference.24 Therefore, rights demonstrated by Hegel’s idea
of private property are abstract rights and engage individuals as universal subjects without specific features.25
In addition, morality is called by Hegel the system of
mutual recognition and abstract right. Hegel tries to
merge various features of his philosophy and social
views into a general declaration about the nature of
modernity.26 He traces a contemporary conception of
individuality and of the individual as the agent of rights
to modern social, economic and political institutions. To
Hegel, morality is the subjective part of the mutual
social commitments that are politically institutionalised
in contracts and economic markets. Therefore, individuals experience mutual commitments as a moral obligation to respect abstract rights as ideals or a vision of
good based on mutual recognition of abstract rights.
From the perspective of freedom and in accordance with
Hegel’s philosophy, where emphasis is placed on human
needs, property is the first component of freedom and,
therefore, is in itself a substantive end. Following this
notion, Hegel highlights that if possession, as power
over things, is simply pursued to satisfy self-interest,
then possession is the means of satisfying these sorts of
needs. However, according to Hegel, satisfaction of
human needs is the aspect of mediation regarding recognition of the subject as a free agent. In this manner,
power over things appears as a means for the growth of
individual personality. Therefore, this justification represents the importance of an effective interconnection
among self-interest, property and personal progress or
individual advancement.
Accordingly, Hegel claims that property is the manifestation of the individual’s effort to deploy his or her powers and come to self-consciousness by the appropriation
of his or her environment.27 Consequently, Hegel’s task
is not to provide a justification for property, but rather
to comprehend and understand it as a phase in the production of the human mind. It is also the case that any
effort to justify property in the context of Plato’s ideas
regarding joint ownership will not be suitable for Hegel,
as he ignores the role that property plays in the growth
of self-awareness among individuals. So long as property is the manifestation of one’s will, it is appropriate to
make clear that the substantial relationship between the
willing subject and what should be individual’s property
is a procedure that should rely on self-determination.
24.
25.

26.
27.

A. Honneth, The Pathologies of Individual Freedom: Hegel’s Social
Theory (Princeton University Press, 2010).
G.W.F. Hegel, Hegel: Elements of the Philosophy of Right (Cambridge
University Press, 1991); R. Cropanzano et al., ‘Self-Enhancement Biases,
Laboratory Experiments, George Wilhelm Friedrich Hegel, and the
Increasingly Crowded World of Organizational Justice’, 58(2) Journal of
Vocational Behavior 260 (2001).
F. Hegel, The Philosophy of Right (Hackett Publishing, 2015).
R. Teichgraeber, ‘Hegel on Property and Poverty’, 38(1) Journal of the
History of Ideas 47 (1977), at 47; A Theory of Property (Cambridge
University Press, 1990); J.L. Schroeder, ‘Unnatural Rights: Hegel and
Intellectual Property’, 60 University of Miami Law Review 453 (2005),
at 453-456; May, above n 21, at 45-47.
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Given Hegel’s conceptualisation, it could be argued that
intellectual property (IP) demonstrates individuals’
ways of thinking and that it is thus necessary to clarify
that when someone participates in a process where
notions or thoughts develop in accordance with subliminal willingness. Hence, Hegel’s ideas regarding comprehension of property can be considered a phase in the
evolutionary process of the human mind.
From the foregoing discussion, it is evident that Plato,
Aristotle, Locke and Hegel have developed the concept
of property from communal property to individual ownership. Simultaneously, the justifications for ownership
have expanded the concept of property from physical to
intellectual goods. Thus, the concept of private property
as a natural right gradually lends itself to the growth of
notions regarding the elements of such a right.
3.3

144

The Extension of Property to Intellectual
Efforts: Justifications

An important form of property in contemporary society
is IP, which refers to original expressions of thought and
new applications of ideas.28 The efforts to recognise and
protect IP and the relevant markets in such IP have
developed considerably over the course of this century.
If anything, the effects of ongoing information and technology (IT) advancements point to the influence of
intellectual creations and the corresponding desire to
protect the economic and intellectual aspects of the
same.29 Thus, in many ways, IP is justified as a kind of
property. This comprises a vast area of specialist knowledge, and several salient issues could be identified. The
following discussion is not meant to be an exhaustive
analysis of all the relevant issues in this regard. Under
this technological growth and progress, another aspect
of property that should be considered is related to actual
profits, as the concept of creation can be associated with
such profits.30
A notable scholar in the area of IP theories is Robert
Merges, who claims that property does have a future. In
addition, he states that if property demonstrates a proper respect both for individual proprietors and the social
needs, it can contribute beneficially to a well-organised
sociopolitical framework.31 As long as modern society’s
profitable resources come to be intangible, this capacity
will gradually be served by the crucial part of property
we call IP.32 Accordingly, Merges clearly sets out the
basic features of a workable justification of IP, which are
as follows: (a) properties’ creative labour in accordance

with creative work is recognised and rewarded with true
legitimate rights, and hence work from hourly wages is
converted into a freestanding economic asset whenever
possible; (b) grant of real rights, though not absolute
rights, and within this element the creator’s contribution is acknowledged by granting IP rights, but society’s
contribution to creative work is also acknowledged; and
(c) accommodation of consumers’ and users’ necessities
by facilitating and encouraging cost-effective and easy
IP permission and licensing tools, combined with plain
methods that allow binding dedication of rights to the
public benefit. This last element of Merge’s justification
for IP serves as additional justification for OA practice.
In the contemporary discourse of IP, the economic
aspects of IP outweigh all other considerations. Therefore, it is imperative that the economic justifications of
IP be addressed. This analysis could provide an additional factor in determining reasons for which the notion
of property may be extended to creative endeavours.
Not surprisingly, economists explore ways of allocating
scarce resources efficiently to unlimited wants and realise that IP rights are a plausible way of dealing efficiently with scarcity.33 Another significant justification is
that of utilitarianism; proponents argue that technological inventions are utilitarian works and, therefore, the
principal economic theory applied is about utilitarianism. Moreover, utilitarian theorists generally endorse
the creation of IP rights as an appropriate instrument to
foster innovation.34 Hence, it is acknowledged that freedom of expression and creation and dissemination of
information – and its protection – ought to coexist to
support effective outcomes, such as innovation. This
justification illustrates the importance of creators’ rights
and a recognition that such efforts enhance social evolution; thus, creative efforts should be protected and
shared.35
However, a host of authors who have pursued economic
analyses of IP have relied on the ‘Kaldor-Hicks’ criterion that advises lawmakers to develop a system of regulations that maximises aggregate welfare measured by end
users’ ability and willingness to pay for the goods and
services in relation to information. Thus, three different
economic justifications dominate the literature. First,
incentive theory is the most common; it claims that the
optimal doctrine is the one that maximises the difference between a) the current discounted value to end
users of the intellectual products whose creation is
33.
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29.

30.

31.
32.
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induced by holding out to creators and inventors the
carrot of monopoly power, and b) the ensemble detriments generated by such a system of incentives. In other
words, this theory urges governmental lawmakers to
establish or further develop IP protection when doing so
would help end users by stimulating creative efforts
more than it would hurt them by constricting their
access to intellectual products or raising their taxes.
The second is the economic justification, which is based
on patent regimes that reduce rental dissemination.
Accordingly, its objective is to eliminate or reduce the
tendency of IP rights to advance duplicative or uncoordinated inventive activity. Economic waste of this sort
can occur at three stages in the inventive process.
Third, it is indispensable to realise that copyright and
patent systems play crucial roles in letting potential producers of intellectual products know what end users
want; hence, they channel productive outcomes in
directions most likely to enhance end users’ welfare.
Based on this rationale, sales and licences will ensure
that goods get into the hands of people who need them
and can pay for them. Only under specific circumstances in which transaction costs would prevent such
voluntary exchanges should the holders of IP rights be
denied total scrutiny in relation to the uses of their
works.
This overview of the economic rationales of IP rights
needs to be related to the wider issue of whether the
products of creative efforts can even be characterised as
property. At this point, it is logical for me to ask how
the concept of property ownership has informed the
development of notions of IP. IP refers to the rights
associated with the expression of an idea, or to other
abstract objects.36 In other words, IP indicates ‘goods’
created from our mind. Well-known types of IP rights
comprise patents, trademarks and copyrights. In general, IP law supports exclusive rights to the appropriator
over the use of IP and its aforementioned ‘goods’. Below
it is argued that the notion of IP rights was originally
created to protect inventors and scientists, aiming to
simultaneously protect creative procedures and benefit
society. However, by amplifying the ‘shield’ of protection, this concept caused the opposite result. A few
alternative initiatives to protect IP with less emphasis on
trade emerged in the early nineties as a response to the
progressively high level of capitalisation of IP rights.

4 The Historical Growth of
Copyright as Property Right
In this part, the growth of copyright as property right is
traced by examining the historical evolution of copyright from being considered property of goods to being
considered property of creative endeavours with legal
protection. It follows the connection of the Renaissance
36.
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developments with the creation of the printing press
and explains how these resulted in the necessity for conceptualising IP and then protecting it through laws.
Additionally, the Renaissance period was distinguished
by a great revolution regarding intellectual creations,
and, therefore, the concept of legitimate protection from
relevant works emerged. This revolution laid the basis
for the growth of the printing press industry. Consistently with the argument made in this article, this
growth will lend further support to the claim that it is
necessary to reform the concept of copyright to property
right.
The following discussion is divided into six parts. The
first part discusses the importance of the Renaissance
and the rapid growth of intellectual creations, which
indicated the end of medievalism and the beginning of
the new age that would eventually introduce the law and
economy of copyright. The second part looks at printing
and publishing in Europe during the fifteenth century,
when two advances illustrate a stage in the growth of
copyright. In the third part, Speyer’s monopoly,37
which was introduced in Venice, and the English printing culture are considered as two issues that stand out
during the Renaissance period. The fourth part analyses
the Statute of Anne, the first official copyright regime,
which signifies the introduction, for the first time, of an
intellectual protection regime that translates the concept
of copyright into a property right. The fifth part considers the significance of the Berne Convention as an international agreement governing copyright. The last part
examines the significance of the Trade-Related Aspects
of Intellectual Property Rights (TRIPS) Agreement
administered by the World Trade Organization (WTO).
The TRIPS Agreement introduced IP law into the
international trading system for the first time and
remains the most comprehensive international agreement on IP.38 It provides the background for the discussion in subsequent chapters.
4.1 Renaissance Period
In the middle of the fourteenth century, Black Death,
one of the most devastating pandemics in human history, swept through Europe, killing one-third of the population.39 Every institution of the medieval world was
disconcerted, setting peasants free from feudal commit37.
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ments.40 It was almost a century after the eruption of
the Black Death that innovation in printing processes
appeared, which, more than any other event, pointed to
the end of medievalism and played a crucial role in the
growth of the Renaissance. Moreover, it was the sign of
the beginning of the new age that would finally introduce the law and economy of copyright.41
In 1439, Johannes Gutenberg, a German blacksmith,
goldsmith, publisher and printer, introduced printing to
Europe.42 His invention was a mechanical moveable
type of printing, which shifted society as a whole and
illustrates why it is regarded as the most crucial event of
the modern period.43 Notions, considerations and discussions stimulated minds across Europe and a trend of
publishing came into being. The literate people of any
class could publish pamphlets and even books in their
own language.44 It is worth noting that the first books
printed in Europe were block books, with each page cut
from a single block of wood, and usually these books
were produced in two colours.45 Additionally, the procedure of cutting letters into the wood was labour intensive, and so books were only a few pages thick.46
As years passed by, another German goldsmith,
Johannes Gutenberg, invented a more convenient process of printing by creating punches and casting styles
of letters that permitted book printing within a more
effective moveable form. Imitations of Gutenberg’s
printing press spread rapidly through Europe, and by
the end of the century the publishing industry across
Europe printed prolifically. The first printed European
creation in moveable form is a papal indulgence of 1454
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that was created in Mainz.47 In the 1460s, German
printers established workshops in Venice, Rome and
Basel, which were under German dominance at the
time.48 Setting up workshops for printing books was a
costly enterprise, requiring appropriate instruments and
technology. The following subsection examines the
main features of intellectual protection during the Renaissance period.
4.2 The Contrast of Contents
At that time, the trends were associated with growth,
but in different ‘clothes’ compared with the period after
the Renaissance. This comparison highlights the process
of how copyright transformed into a property right. The
contemporary world is distinguished by the continuous
technological developments that comprise the basic feature of modern times.49 The primary characteristic of
the Renaissance was the growing volume of intellectual
creations. Consequently, monopolies, relevant privileges
and the necessity of creators’ protections gradually
emerged. In contemporary times, creators have sought
to protect their online creations by using several digital
licences.50
Moreover, the Renaissance period was characterised by
a growth of interest in classical learning and values, the
decline of feudal regimes, development of commerce
and the application of inventions with effective potential, such as paper and printing. Throughout the Renaissance, creators needed protection for their creations,
but there was no particular ‘redress’ or legitimate
regime for intellectual protection.
The Statute of Monopolies (1623), which clarifies how
monopolies are a crucial element in the relationship
between governments and publishers by excluding creators’ roles and rights, played a critical role in the examined evolution. This statute was an Act of the English
Parliament and illustrates the first statutory expression
of English patent law.51 Chris Dent argues that the
Statute of Monopolies was a milestone in the history of
patents, with ongoing importance.52 Further, it is worth
noting that the monarch issued the patents involved to
47.
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grant monopolies over specific enterprises to skilled
individuals with new techniques. However, earlier English patent law was based on custom and common law,
not on statute.53 Moreover, the Crown granted patents
as a form of economic protection to ensure high industrial production; it was in response to this state of affairs
that this statute emerged.
The issue was that these patents were the Crown’s
‘presents’ or gifts, with no judicial review, oversight or
consideration; consequently, no actual law developed
around patents.54 This practice came from guilds –
groups that were manipulated by the Crown and in turn
held monopolies over specific industries.55 Unlike the
context of the current copyright and patent system,
where privileges stem from creations, in the earlier period privileges were accepted as gifts from those who were
ruling and were for the exclusive benefit of those who
had governmental connections. Accordingly, Kostylo
claims that: ‘[I]n contrast to modern copyright and patent, early privileges were conceived as a form of municipal favour (gratiae) and an exception to the law (priva
lex) rather than the recognition of the author’s inherent
rights’.56 In addition, she points out, these privileges
took various shapes, such as exclusive monopolies granting the creators the right to take advantage of their work
or engage in other productive activity, and printing
privileges bestowed on publishers or authors exclusive
rights to print and sell a work. Hence, both privileges
were granted in terms of manipulation rather than as the
acknowledgement of the creator’s production and affiliated IP rights. Moreover, these types of privileges
would later be determined as patents for inventions and
proto-copyrights, respectively.57
Thus, in the context of legitimacy, printing privileges
and grants for automated inventions were practically
identical. Further, according to Karjala, if patents are to
be restricted in the current century to tangible objects
and their operation by industrial procedures, it is to
become progressively irrelevant as we steadily approach
an information-as-product economy.58 Considering that
the history of patents begins not with inventions but
53.
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with royal grants of industrial monopolies in the Renaissance period, such as those granted by the English
Crown, the origin of the idea that IP is a legal right is
significant. Advocates claim that this radical change
from monopoly privilege to legal property emerged solely in response to institutional and economic demands.59
Such history is relevant, as the concepts of copyright
and patent were not very distinct.
Going back to Kostylo’s argument about the lack of differentiation between copyright and patents, there are at
least two explanations: legal and cultural. In legal terms,
primary printing privileges for mechanical inventions
had not produced a separate bureaucratic framework
and continued to rely on the same system of discretionary privileges. A notable effort that shows the first
attempt to differentiate these concepts was the 1710
enactment of the Statute of Anne, which introduced a
legitimate framework for intellectual protection.60 The
following section considers its significance as the first
official regime for copyright law.
4.3 Early Printing and Publishing in Europe
Early printers were also publishers themselves, but by
the sixteenth century there was a considerable increase
in the number of printers. However, other individuals,
who undertook the majority of costs and commercial
risks, supported them financially.61 Many title pages of
books from that time claim at the bottom that the work
was printed by xxx for xxx (publisher or bookseller of
the book). Occasionally, the publisher or bookseller was
responsible for covering the costs of part of the supplies
and equipment in the print shop and was usually sharing the income from the print run with the printer.62 It
is worth mentioning that several books were published
under the auspices of a significant patron, such as the
Pope, a monarch or a wealthy cardinal, signifying that
the financial aspect of the printing process was of paramount importance. For example, Aldus Manutius was
an Italian humanist who became a printer and publisher
when he founded the Aldine Press at Venice.63 He made
significant contributions to the enterprise of publishing,
including inventing the italic form, introducing the use
of the modern semicolon and the contemporary appearance of the comma and introducing inexpensive books
in small formats. Additionally, and in relation to the
costs of the printing process, it should be mentioned
that Aldus Manutius issued various books with papal
59.
60.
61.

62.
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financial support.64 According to Sider, most printing
projects were meant to make a profit, but not necessarily
constantly regardless of total costs.
Moreover, many early printers had serious difficulties
publishing, as printing was a capital-intensive and highly competitive business.65 It is to be expected that the
publishers wanted to secure their investment and gains.
Therefore, before printing a particular text, the printer
would request permission from governments for an
exclusive monopoly on printing that text. It is not surprising that privileges, monopolies and relevant revenues associated with intellectual creations and relevant
efforts arose.66 However, it is obvious that the author’s
role was not so important in relation to the management
of his works and potential agreements with publishers.
Indeed, the author’s role was relegated to the bottom in
the hierarchy of interests in the context of trade, and the
bilateral agreements between the publishers and the rulers highlight the emerging disadvantage of the author’s
role. According to Kretschmer, the rhetoric of author’s
rights has been broadly pushed by third parties (i.e.
investors in creativity, rather than creators), who also
turn out to be the chief beneficiaries of the extended
protection. He argues, furthermore, that ever since the
beginning the printing press environment has been
extremely blurred, still showing traces of feudal features.67 In early times, the creators were mostly men,
and therefore the pronoun he is used for reference.
The following subsection examines the relationship
between Speyer, the publisher and the Venetian Government that granted exclusive privileges for printing in
Venice. Hence, the concept of copyright developed
from the exclusive privilege of printing rather than from
a desire to protect the author’s creation.
4.4

Speyer’s Monopoly and the English Printing
Culture

During the fifteenth century, the home of the first
printing privileges was Venice. The very first publicly
claimed copyright was decided by the rulers of Venice
on 18 September 1469, shortly after the German Master
Johannes of Speyer opened a printing shop there and
started printing with the support of the rulers of the
64.
65.
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67.
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Venetian Republic. This was the earliest European initiative where Speyer was granted an exclusive monopoly
on printing in Venetian territories. Johannes Speyer was
indeed bestowed with much more than merely a right to
copy. He was given a five-year monopoly to print. In
contemporary terms, this was a formal paradigm ‘infant’
industry protection.68 The practice of granting exclusive
privileges to print in a particular city, to print a particular text or to print a particular category of texts spread
instantly from Venice throughout the Italian states, and
from there to France and England.69
Even though this monopoly has been addressed as the
first acknowledged patent, setting in motion a long tradition of granting printing privileges in Europe,
Speyer’s monopoly does not seem to be something new
or outstanding in the economic life and legal tradition of
Venice. This is because Venetians may not have been
the first to introduce printing into Italy, though they
rapidly determined the significance of this new craft.70
Thenceforth, in the thirteenth century the Venetian
people led Europe in their endeavours by granting
monopoly rights to immigrants who brought new skills
and qualifications to the city.
Certainly, during the fifteenth and sixteenth centuries
the Venetian Government received over a thousand
applications from specialists in diverse areas, among
whom were the makers of soap, gunpowder, saltpetre
and glass, tanners, miners and civil engineers.71 These
applications cover every possible subject, from machines
and tools for draining the marshes to poisons and windmills. Significantly, this new craft of printing flourished
outside the guild structure and, consequently, in the
absence of any administrative framework controlling
and supervising this sort of commerce. As for the guilds,
the rest of society usually judged these institutions as
‘rivals’ of the public good and not as laudable patterns
for organising society on corporate lines.72 It is evident
that printing and publishing commerce was not organised into a closed form until 1549. Hence, for the first
eighty years of printing in Venice, relevant privileges
continued to be granted occasionally and on an ad hoc
basis. In this manner, distinction between commercial
monopolies and proto-copyrights did not exist in early
modern Venice.
68.

69.
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In sum, the practice of granting industrial privileges in
early modern Italy constituted a crucial field in which
new ways and methods arose concerning authorship and
property. These developments formed the social and
philosophical vocabulary of IP that foreshadowed its
legal outline and adjustment as part of copyright tradition in the longer term. Let us now turn to England, a
country with a long history concerning copyright and its
growth. As England was also influenced by the rapid
growth of intellectual creations in the Renaissance period, it acquired a well-established literary and printing
culture.
First, in the sixteenth century the society of England
was affiliated with Aristotle’s views regarding property
and the significance of individual evolution, and thus
society was individualistic.73 Second, England has a long
history of literary and printing culture, in which the
concept of authorship could have been constructed. In
addition, and as mentioned before, it is well known that
printing had a revolutionary influence in Europe. England adopted the moveable sort of printing press from
Germany during the Renaissance and instantly
improved its publishing industry.74 Third, in terms of
copyright protection, England has the longest legal tradition of copyright protection and was the first country
to demonstrate a common law tradition of authors’
rights.75
4.5 The Statute of Anne 1710
Ronan Deazley claims that there were no fewer than
thirteen failed efforts between 1695 and 1704 to accord a
framework of statutory regulation for printing.76 Eventually, the Worshipful Company of Stationers and
Newspaper Makers, usually known as the Stationer’s
Company,77 agreed to the Statute of Anne, which was
enacted in the spring of 1710. Accordingly, there are
advocates who argue that the passing of the Statute of
Anne in 1710 is the seminal moment in copyright history.78 It is evident that, for the first time, regulations
identified an author’s – not the bookseller’s – right to
administer the reproduction of books. Further, the
author’s copyright as the exclusive right to administer
the reproduction of books, according to the Statute of
Anne, was valid for fourteen years since publication and
could be renewed by the author for an additional seven
73.
74.
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years.79 By acknowledging the author’s right to property
in books and other printed material, the Statute of Anne
set the foundation for the contemporary structure of
copyright law.
Atkinson and Fitzgerald claim: ‘[T]he Act also resolved
long-standing antagonism between publishers and parliamentarians, many of whom wanted to drive a dagger
through the heart of the booksellers’ monopoly’.80 The
Statute of Anne was an agreement that stemmed from
the publishers’ willingness to regulate a chaotic market
and politicians’ willingness to strike at monopoly. Additionally, it is necessary to mention that the regulations,
which were affiliated with the Statute of Anne, could
not be described as friendly to booksellers. However,
the most important transformation brought about by
this Statute is in relation to what it does not legislate. It
makes no provision whatsoever for the state arrangement of what could or could not be published. Additionally, the Statute of Anne argues about liberties that
offending printers and booksellers have taken with
authors and owners of intellectual creations who have
realised that their books, inventions or writings were
printed without their acquiescence. Deazley claims that:
‘[T]he basic plank of the Statute of Anne was then, and
remains, a social quid pro quo. To encourage “learned
men to compose and write useful books” the State
would provide a guaranteed, if finite, right to print and
reprint those works’.81 I find support in this conclusion
to contend that with the Statute of Anne a critical
opportunity or bargain emerged involving authors,
booksellers and the public. Deazley’s statement correctly reflects the significance of the Statute of Anne as the
first attempt at an effective equilibrium among the
stakeholders of IP.
The scope of licensing under this statute was to regulate
what might be said in print to control the publishers in
the interests of good order. The primary aim of the
Statute of Anne was to inspire further study and speech
and to empower debates in the public sphere. Therefore, by entrusting the copyright of a printed work to
the creator or author rather than the publisher or bookseller, the author is made responsible for the publishing
and reproduction of his/her book; thus, the Statute
reformulates the concept of copyright as a property
right. That is, copyright, rather than being an advantage, benefit or ‘gift’ to authors, is the natural consequence that stems from their intellectual creativity.
Hence, the Statute grants a legal framework to the
public sphere, supporting a regime in which authors are
invited to bring their intellectual creations or writings
into the public forum. The rationale is that these are the
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creations that stem from their authority, their learning
and their considerations.
The old regime of licensing that strengthened the Stationer’s Company was an opportunity for mutually beneficial discussions between the booksellers and the state.
Accordingly, some proponents claim that the Statute of
Anne offered a triple-path opportunity among creators/
authors, booksellers and the reading community.82 Specifically, authors were granted legal recognition and definite monopoly rights, booksellers were granted the
chance to purchase and take advantage of these monopoly rights and the reading community was certain that
after the end of the restricted term of protection the
works would become free and open to everyone. By designating limitations, the Statute of Anne produced the
literary commons, which is now known as public
domain, and offered more social aspects in conjunction
with intellectual creations.83 In other words, authors and
booksellers began to enjoy mutual benefits.
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4.6 From ‘Privilege’ to Berne Convention
As a cumulative consequence of the invention of the
printing press by Gutenberg in 1436 and in conjunction
with Speyer’s monopoly and the Statute of Anne, the
amount of publishing and copying worldwide developed
considerably.84 Before the emergence of the printing
press, booksellers used to copy authors’ manuscripts by
hand.85 After the introduction of printing, booksellers
were able to copy authors’ manuscripts at a much faster
rate. Therefore, profits from the sale of books helped
booksellers to recover the costs incurred on authors’
manuscripts and the process of printing.
Because of the ease of printing, printing presses led to
‘piracy’; there were ‘pirate’ booksellers who copied
books already published by the ‘lawful’ booksellers. In
addition, these ‘pirate’ booksellers could sell copied
books at lower prices. This was because they were able
to avoid paying for authors’ manuscripts.86 It is reasona82.
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ble to expect that neither the ‘lawful’ booksellers nor the
authors had any legal recourse against these ‘pirate’
booksellers. And it is obvious that from this point on the
necessity of protection of the interests of the authors
and publishers emerged. This necessity first emanated
from the booksellers, whose economic interest was
endangered by the ‘pirate’ booksellers. The booksellers
successfully lobbied their respective sovereigns for protection in the form of an exclusive right, better known as
a ‘privilege’.87 The privilege granted legitimate booksellers the exclusive right to print and sell specific
authors’ manuscripts for a limited time. In essence, the
government bestowed upon the printer a limited
monopoly. The sovereigns also benefited from this
arrangement, because they could decide which booksellers would receive a privilege and which manuscripts
were suitable for printing.88 The sovereign censored
manuscripts that it believed would threaten the public
order.89 The use of these privileges came to an end
about two hundred years after they were introduced.90
There are three reasons or justifications for their
demise: (a) Printers began to abuse their monopoly
power, thereby angering their sovereigns in the process.
In England, for instance, such abuses were one factor in
the House of Commons’ refusal to renew privileges.91
(b) As governments became more mature, the need for
censorship began to diminish. (c) The authors became
more active in arguing for protection of their own
rights.92
The new system of protection that filled the vacuum left
by the privilege system was a statutory form of protection that focused, for the first time, on the rights of the
authors.93 With the Statute of Anne, the first statutory
copyright for the protection of authors spread throughout Europe and the United States. However, a great
number of authors’ works crossed national boundaries
and, as authors were unprotected in foreign countries,
‘pirates’ easily targeted their literary works.94 The
authors from different countries acted to force governments to protect their works under an international
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system and not just via domestic regimes.95 As the magnitude of piracy expanded, the scope of relevant activity
regarding copyright protection from an international
perspective also developed. More countries pursued the
aim of settling copyright relations based on treaty.96
Material reciprocity was the core concept of the first
international copyright treaties.97 In accordance with
this concept, country one would grant country two’s
authors the same protection as country two would grant
country one’s authors.98 However, this regime was ineffective and complicated,99 and a number of countries
maintained piracy as the focal theme of their international copyright relations. They declined to enter into
any treaties, or if they did enter into such treaties they
failed to abide by the terms.
The first attempt to protect foreign authors via the
national treatment regime came from the decree of
1852.100 According to this treatment, country one granted authors from country two the same protection that
country one granted its own authors. Thus, a national
treatment framework is much easier to manage than a
reciprocity framework, as courts need only interpret
their own domestic copyright law.101 Therefore, any
advances in domestic authors’ rights in country one
would automatically accrue to authors from country
two.
Following the decree of 1852, a trend arose in Europe
for better international protection of the authors’ rights.
The extension of copyright protection demonstrated
additional support to authors’ rights. As authors’ rights
triggered even more attention in domestic legislation,
authors became an effective political group. Since the
beginning of the movement, in the context of international copyright protection, two explicit principles competed for supremacy. First, the non-discrimination
principle of domestic treatment preserves the probity of
national regulations and ensures that foreign authors
will be homogenised with local authors. Second, multilateral patterns ensure international consistency and
thus increase the distribution of works of authorship
globally.
In 1858, the first international Congress of Authors and
Artists met in Brussels; the work of this group laid the
95.
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96. J. Jackson, The Jurisprudence of GATT and the WTO: Insights on Treaty
Law and Economic Relations (Cambridge University Press, 2000).
97. V. Curzon, ‘Non-Discrimination and the Rise of “Material” Reciprocity’,
12(4) World Economy 481 (1989); K.A. Elliott and T. O Bayard, ‘Reciprocity and Retaliation in U.S. Trade Policy’ (Peterson Institute Press,
1994); E. Fehr and S. Gächter, ‘Fairness and Retaliation: The Economics
of Reciprocity’, 14(3) The Journal of Economic Perspectives 159 (2000);
H. Gintis, Moral Sentiments and Material Interests: The Foundations of
Cooperation in Economic Life (MIT Press, 2005).
98. P. Yu, ‘Currents and Crosscurrents in the International Intellectual Property Regime’, 38 Loyola of Los Angeles Law Review 323 (2004).
99. B. Cammaerts, ‘The Hegemonic Copyright-Regime vs. the Sharing
Copyright Users of Music?’, 33(3) Media, Culture and Society 491
(2011).
100. G. Gutu, ‘Interpretative Dimensions on Object of Public Property’, 6(1)
Contemporary Legal Institutions 163 (2014).
101. M.A. Leaffer, Understanding Copyright Law (LexisNexis, 2010).

Nikos Koutras

groundwork for the drafting and signing of the Berne
Convention.102 In addition, the decisions issued by the
Congress impelled the gradual elimination of formalities, national treatment and domestic regulations. Thus,
in accordance with the first draft of the Berne Convention, national forms were to work in cooperation with
international forms, but the latter were to be applied via
domestic regulations. Although the convention did not
achieve every goal outlined at the first Congress in 1858,
it illustrated the taking of a great step regarding international copyright protection. And despite the diverging
views expressed by the participating countries, the last
draft of the Berne Convention (1886) laid the groundwork for later developments concerning universality of
an appropriate international copyright regime, which
was introduced in earlier drafts. Therefore, the adoption
by members of the WTO of the TRIPS Agreement further extended the Berne Convention’s minimum standards to countries beyond the Berne Union. Therefore,
the TRIPS Agreement is addressed in the following
subsection.
4.7

From Berne Convention to TRIPS
Agreement

The broadly differing patterns of protection and
enforcement of IP rights, as well as the absence of a universal regime of regulations and disciplines to deal with
the international trade in products, became a critical
trend in the international trade relations.103 Eventually,
the TRIPS Agreement was negotiated. It comprised an
integral part of the multilateral trade negotiations under
the Uruguay Round of the General Agreement on Tariffs and Trade (GATT).104 It covers copyright and
related rights (i.e., the rights of performers, producers
of sound recordings and broadcasting organisations);
trademarks, including service marks; geographical indications, including appellations of origin; industrial
designs; patents, including the protection of new varieties of plants; the layout designs of integrated circuits;
and undisclosed information, including trade secrets
and test data. A significant trait of the TRIPS Agreement concerns the extension of multilateral GATT
dispute settlement as an appropriate regime for IP protection. This permits application of trade approvals by
comprising, for instance, the suspension of concessions
or other obligations.105
Sell and Prakash argue that, while the TRIPS Agreement represents the first comprehensive and enforceable
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global agreement on IP rights, it has been the subject of
much criticism since its inception.106 The standard
argument in support of TRIPS arises from the recognition of the modern importance of the knowledge economy and private IP as a crucial element of international
commerce.107 According to Matthews, disputes regarding IP protection constitute significant non-tariff obstacles to commerce; thus, TRIPS is a consequence of the
necessity of a robust multilateral scheme to substitute
what was an ineffective patchwork of pre-existing IP
conventions.108 For the first time since GATT was
launched in 1947, the Uruguay round of multilateral
trade negotiations constituted an effort to harmonise
international IP rights protection. By the end of these
negotiations, participating states signed the TRIPS
Agreement to regulate and protect trade-related aspects
of IP rights. Additionally, the TRIPS Agreement
brought IP into the trade regime overseen by the WTO
and put in place a global minimum standard of intellectual protection that WTO members must follow. This
covers copyrights, trademarks, industrial designs, geographical indications, patents, integrated circuit designs,
trade secrets and anti-competitive contract restrictions.
Suffice it to say that by globalising IP rights via the
TRIPS Agreement, obstacles to trade were overcome.
Various wider benefits to society are said to accrue from
the imposition of temporary monopolies and other limitations that result from private IP rights.109 By instituting legal protection, the disclosure of new knowledge
and creativity is encouraged, and the significant costs
associated with the creative process (such as with
research and development) can be recouped and remuneration earned. Innovation is thus both rewarded and
further promoted. Not only should the scope and reliability offered by a global intellectual property rights
(IPR) regime stimulate domestic innovation, but the
security offered to patent holders in the developed
world and others can also encourage foreign direct
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investment, technology transfer and licensing, and the
diffusion of knowledge to the developing world.
What is more, the TRIPS Agreement represents a significant advance from previous agreements concerning
IP rights in terms of monitoring, enforcement and
dispute settlement capabilities. In addition, a TRIPS
Council reviews domestic legislation and application of
the accord. Therefore, its supporters see the TRIPS
Agreement as representing an enforceable global regime
of IP protection that plays an essential role in the contemporary global information society. The rewarding
and encouraging of innovation spurs economic growth
and enables technological evolution.
Since the TRIPS Agreement came into force, it has
attracted increasing criticism from developing countries,
academics and non-governmental organisations. Some
of this criticism is against the WTO as a whole, but
many advocates also regard the TRIPS Agreement as
ineffectual policy. The TRIPS Agreement’s wealth concentration effects (moving money from people in developing countries to copyright and patent owners in
developed countries) and its imposition of artificial scarcity on the citizens of countries that would otherwise
have had weaker IP laws are common bases for such
criticisms.
For example, Drahos claims that: ‘[I]t was an accepted
part of international commercial morality that states
would design domestic intellectual property law to suit
their own economic circumstances. States made sure
that existing international intellectual property agreements gave them plenty of latitude to do so.’110 Further,
Archibugi and Filippetti contend that the importance of
TRIPS in the process of generation and diffusion of
knowledge and innovation has been overestimated by
both their supporters and their detractors.111 Claude
Henry and Joseph E. Stiglitz argue that the modern IP
global framework may impede both innovation and distribution and suggest reforms to empower the global
dissemination of innovation and sustainable deployment.112 This article argues that OA practice is justified
as a means of widening access to knowledge; the next
part introduces the issues that will be developed further
in the following chapters.
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5 Open Access: A Means to
Enhance Copyright
Protection
It is evident from the discussion in the preceding sections that scholars have been communicating thoughts,
considerations, claims, research outcomes and examinations of these throughout the ages in a diversity of
forms. For instance, lectures, discussions, essays, manuscripts, monographs, articles and books are among the
most common ways of sharing intellectual ideas or
scholarship. With the coming of the Enlightenment, the
first scholarly periodicals, Philosophical Transactions of
the Royal Society of London and Journal des Scavans,
appeared in 1665 from leading learned societies.113
Since that time, scholarly articles became a principal
form for beneficial scholarly communication.114 Learned
societies took authority and responsibility for editing
and publishing scholarly journals during their early
years.115 This trend continues; various contemporary
scholarly societies publish some of the leading journals
in a variety of science areas. However, after World War
II, government investment in Western Europe and the
United States in the field of scientific research increased
the numbers of scholarly researchers who could communicate with their fellows. Simultaneously, it should
be mentioned that the learned societies were slow to
adapt to this instant flow of investment and that the representatives of the printing press industry entered the
area in growing numbers to provide new titles in a variety of scientific areas.
The growing literature obligated subscribers of scholarly journals, such as academic libraries, government
agencies, industrial research centres and individuals, to
obtain access to scholarly data.116 However, the expenses associated with such access began to increase with
the rise of electronic publication.117 In addition, journal
publishers were forced to produce their content in two
different forms – the hard copy journal and the electronic or digital version, hosted on a digital network. As
the prices of scholarly journals surpassed costs, worries
regarding maintenance of affordable access to this sort
of literature began to amplify. What is more, the development of the Internet, and specifically the World Wide
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Web (WWW), introduced new terms, challenges and
circumstances regarding scholarly communication.
Therefore, I advocate the attachment of the printing
press with digital or online platforms to follow up with
the Internet, which in turn offers a contemporary way to
publish.
Regardless of the emergence of the Internet, which
promised the possibility of extending access to the
scholarly literature via cost-effective ways, for-profit
publishers instead of non-profit scholarly societies
inhabit scholarly publishing to a greater extent and have
increasingly consolidated their economic power. By
using their collective power over pricing, for-profit publishers have firmly increased journal subscription prices,
making it a struggle for academic libraries and other
subscribers to benefit from their patrons’ desire for
access to up-to-date research.
A renowned author in the OA area, Michael Carroll,
argues that as a result of frustrations over foregone
opportunities to grow Internet diffusion of scholarly
research and ever-rising journal prices, academic librarians, autodidacts and some academic leaders unified to
initiate OA.118 Accordingly, Carroll argues that the
principal goal of OA is quite simple, as within OA
scholarly literature and relevant resources, information
is freely available on the public Internet for end users
and researchers of all kinds.119
OA is a useful innovation, even if there are minor obstacles to online availability of information that end users
could enjoy while using scholarly journal articles. However, more significantly, copyright protection issues
have emerged and should be considered. In this context,
advocates argue that there are two ways scholars can
make their articles accessible while simultaneously protecting copyright. They can do so by publishing either
via the ‘gold road’ of OA, in which publications are freely available online to the public, or via the ‘green road’
of OA in a subscription-access journal, in which the
author should self-archive an e-print of his/her work in
an online OAR.120 Once an article is freely accessible by
either method, it is indexed by search engines and is
immediately locatable and retrievable by anyone with
Internet access.121 Taking everything into account, the
concept of OA is a response to current technological
developments in conjunction with creative efforts that
should be formulated and attached to modern copyright
laws, appropriately.
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6 Conclusions

154

The article traced the historical development of the concept of copyright as property right. In addition, it discussed the transition from property of goods to property
of ideas, using arguments that relied on old and modern
philosophies about property.
To understand the significance of OARs, it is necessary
to know the context of the debate. In modern times, a
response to rapid technological evolution and relevant
issues of intellectual protection is OA, which comprises
a collection of possible conditions and solutions (for
instance, those offered from Creative Commons licences) under which the creator can protect his or her work
and deliver free reproductions of copyright works.122
Considering the efforts by trade companies to develop
new technologies for publishing should not neglect
social benefits. Hence, OA practice can be considered as
an instrument for social prosperity.
IP rights are a significant part of the regulatory environment designed to support economic development in the
digital age.123 Current illustrations of growth in production are strongly related to investments in advances in
IT (posts in Facebook, ‘tweets’ in Twitter, creating and
uploading videos in YouTube and so forth) and correlate with the extent to which such technology-driven
goods and services are disseminated throughout the
economy.124 Thus, granting property rights in the fruits
of innovative and creative endeavours has long been the
policy instrument of choice to accomplish these objectives.125 All in all, highlighting IT as a basic contributor
to economic growth demonstrates that OA practice, as
one of its significant parts, should be considered a tool
that supports dissemination of information resources
that are distinguished by exclusive ownership.
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